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Syllabus: 
NOTES FROM THE EDITOR 


As the new editors of the Journal of College and University 
Law, we hope to exemplify NACUA’s commitment to a Journal 
greatly expanded in its scope and readership. The Journal is in- 
tended both for lawyers (and their clients) and public officials in all 
fields related to higher education, and for students, scholars and 
commentators. Thus, we intend to meet the practitioner’s needs for 
timely and straightforward advice, and the academic’s expectation 
for detailed scholarship. In short, in Volume 7 we expect to prove 
by example that practical articles can be scholarly and that even 
esoteric scholarship can be useful. 

The first issue of Volume 7 symbolizes the Journal’s changes 
visually through new cover and graphic design, layout, and size. 

The Documents from Counsel section (begun in Volume 6) 
includes briefs filed by Carl Vogt and Joyce Reback (Fulbright and 
Jaworski; Washington, D.C.) in the AAMC’s suit against New York’s 
“truth-in-testing” law, a memorandum by Donald Reidhaar (Uni- 
versity of California) about university investments in companies 
doing business in South Africa, and a memorandum by Larry E. 
Shapiro (Lee, Toomey and Kent; Washington, D.C.) about the effect 
of ERISA on early retirement incentive plans. A new book review 
section includes essays by Sr. Sally Furay (University of San Diego) 
on an important book about the law and religious institutions, and 
by Brock Hornby (formerly of The University of Virginia Law 
School) on two current books on higher education law. 

Our initial substantive focus is the employment of faculty in 
institutions of higher education. It should not be surprising that in 
this time of national social and economic uncertainty, the legal 
status of faculty is similarly uncertain. That statement is a truism 
for higher education counsel and our administrative clients, but it 
is an important one nonetheless. Trustees may provide institutions 
corporate continuity, and students offer the vitality first of youthful 
vigor and then of lifelong allegiance. But, day to day and decade to 
decade, each institution’s identity is shaped by its faculty; it is the 
teachers who keep the best old traditions and create the lasting new 
ones. This issue combines and presents papers from NACUA’s 1980 
Workshop on Faculty with a variety of other contributions to 
explore important questions about college and university faculty. 

A selection of articles and case comments examines the spec- 
trum of faculty evaluation and tenure. At one extreme, W. M. 
Hanna (Squire, Sanders, and Dempsey; Cleveland) describes the 
novel circumstance by which faculty at state institutions in West 








Virginia are entitled to “due process” hearings upon the nonrenewal 
of term contracts. Thomas J. Flygare (University System of New 
Hampshire) addresses the more traditional nonrenewal circum- 
stance at issue in the Supreme Court’s opinion in Keene State v. 
Sweeney, stressing the contribution of peer review to decisions that 
will withstand such scrutiny. Patrick W. McKee (University of 
Georgia Regents) then enters the twilight zone in which faculty on 
limited contracts may succeed to permanent status under a theory 
of “tenure by default.” Steven Olswang (University of Washington) 
and Jane I. Fantel (University of Washington) return to the theme 
of peer review in the context of faculty holding permanent tenure. 
And coming full circle, Charles A. Duerr, Jr. (Eastern Michigan 
University) discusses the circumstances wherein reinstatement may 
be appropriate when tenured faculty are terminated improperly. 

The second set of articles and comments focuses on economic 
issues related to faculty employment. Gerald Bodner (Yeshiva Uni- 
versity) essays initial predictions as to the effect of the Supreme 
Court decision in NLRB v. Yeshiva. Judith Tytel (Long Island Uni- 
versity) discusses the impact of Title VII of the Civil Rights Act on 
faculty retirement benefits offered under TIAA-CREF plans. Mi- 
chael Weston (Northwestern University) reviews policies and pos- 
sible legal concerns about “outside” faculty professional activities. 

We hope you enjoy reading this issue as much as we have 
enjoyed bringing it to you. The Editors welcome comments about 
this issue and the changes it represents, and invite responses suit- 
able for publication as commentary. In addition, we invite our 
readers to submit for our consideration manuscripts on any other 
topic related to the law of higher education. 

The Editors are pleased to acknowledge the assistance provided 
in producing this issue by Ms. Carolyn Anderson, Mrs. Doris Thorn- 
burg, and Ms. Edythe Whidden, as well as the contributions of law 
clerks Howard Griffiths and James Moriarty. 


Jeffrey H. Orleans 
The University of North Carolina 


R. Claire Guthrie 
The American Council on Education 





TENURE AND PERIODIC 
PERFORMANCE REVIEW: 
COMPATIBLE LEGAL AND 
ADMINISTRATIVE PRINCIPLES 


STEVEN G. OLSWANG* AND JANE I. FANTEL** 


Academic freedom is by no means a new concept in higher 
education. Its equation with the later evolved system of tenure, 
however, is of more modern vintage. As the two concepts became 
synonomous in the eyes of both faculty and the external community, 
the substantial differences between the two terms became vague. 
This vagueness has become increasingly significant in light of the 
current problems facing higher education—declining enrollments, 
budget stringencies, and rapid inflation—all of which call for reas- 
sessment of the performance, effectiveness, and efficiency of the 
institutions and people involved in higher education. 

This article seeks to examine the separate concepts of tenure 
and academic freedom and their relation to one form of accounta- 
bility measure: systematic reviews of the performance of tenured 
faculty. [t is the position of the authors that those reviews can be 
accomplished without intruding upon the principles of academic 
freedom or the institution of tenure. Further, the use of a periodic 
performance review system for tenured faculty may, in the long 
run, provide a needed constructive alternative to other more drastic 
measures to which institutions have turned to guarantee institu- 
tional quality and necessary levels of administrative flexibility. 

Personnel decisions, particularly those involving the retention 
or nonretention of faculty, and the award or denial of tenure, have 
always been based on the premise of excellent past performance 
and anticipated future promise. It is this merit principle which 
ultimately separates the educational tenure system from civil ser- 
vice or other types of job security systems that principally rely on 
longevity or seniority as the primary factor for retention and pro- 





* B.A., Northwestern University, 1968; ].D., University of Illinois, 1971; Ph.D. (Higher Edu- 
cation), University of Washington, 1977. Assistant Provost for Academic Affairs, University 
of Washington. Lecturer, Area of Higher Education, College of Education, University of 
Washington. 

** B.A., University of Washington, 1976; J.D., University of Washington, 1979. Legal intern, 
University of Washington Assistant Attorney General's Office, 1977-79. Associate, Legros, 
Buchanan, Paul, and Madden, Seattle, Washington. 
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motion. Thus if one is granted job security based upon demonstrated 
excellence of performance and the anticipation of continued excel- 
lence in performance, some measurement of that continued excel- 
lence should, logically, be made part of the tenure system. 

The merit principle for retention is being lost to institutional 
schemes—economically necessary as they may be—to make staff 
cuts without attention to personal quality. One need only look at 
the increasing trend of institutional reliance on financial exigency 
terminations, objections voiced to the raising of the mandatory 
retirement age, and the development of increasingly ‘‘attractive’’ 
early retirement incentives, to illustrate this point. Since it is the 
quality of individual faculty that makes an institution great, the 
merit principle must be sustained to preserve academic quality. 

Academic freedom guarantees a faculty member the right to 
teach and conduct research freely, as well as to act freely as a 
citizen, without fear of retribution or arbitrary dismissal. And while 
the substantive and procedural due process rights afforded through 
the contract of tenure preserve academic freedoms, the two con- 
cepts are totally separate and must be viewed as such. Periodic 
examination is needed to ensure that one’s job performance and the 
employer’s expectations of that performance remain consistent. It 
is a simple matter of good personnel management to allow the 
parties to a contract—and, after all, tenure is primarily a contract— 
to periodically review the relationship to see if the conditions upon 
which it is built are being fulfilled. The review process may affect 
the economic security of tenure, but will not encroach upon aca- 
demic freedom. 

Thus, this article will focus on the differences between tenure 
and academic freedom. Having distinguished between the two, we 
will discuss the idea of periodic performance reviews, its purposes, 
and its uses in an overall system of faculty personnel management. 
The authors conclude with the beneficial features of incorporating 
such a system into present practices without infringing on the 
principles of academic freedom or the institution of tenure. 


Academic Freedom, Tenure, and Due Process 


Academic freedom focuses on intellectual inquiry. It rests on 
the assumption that intellectual inquiry can only exist in an unfet- 
tered environment. It is “that aspect of intellectual liberty concerned 
with the peculiar institutional needs of the academic community.” 
The modern concept of academic freedom is an outgrowth of the 
nineteenth century German protection of the university.” Lehrfrei- 





' Developments in the Law: Academic Freedom, 81 Harv. L. REV. 1045, 1048 (1968). 
* See generally R. HOFSTADTER AND W. METZGER, THE DEVELOPMENT OF ACADEMIC 
FREEDOM IN THE UNITED STATES (1955). 
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heit, the freedom to teach, protected the faculty from ecclesiastical 
and governmental interference.® “Academic freedom is needed ex- 
clusively to protect the independence of professors from trustees, 
colleagues, administrators, students, alumni, and public opinion. 
Thus academic freedom in the United States is an intra-academic 
privilege which secures the independence of professors as employ- 
ees so that they may perform their professional tasks.’ 

This freedom historically has been viewed as a protection of 
scholars’ independence to do their own research and to teach not 
only what they have found, but also what other scholars have found 
and thought. The freedom deemed essential to protect such scholar- 
ship is based ‘on the pragmatic conviction that the invaluable 
service rendered by the university to society can be performed only 
in an atmosphere entirely free from ... constraints on thought and 
expression.” Yet since “the freedom of opinion, speech, and pub- 
lication claimed for the university teacher is not in extent signifi- 
cantly different from that usually accorded to other citizens ... ’”, 
academic freedom similarly protects the individual faculty mem- 
ber’s right to speak freely as a private citizen as well as a University 
employee. 

While no court has squarely held that there is a distinct right 
of academic freedom, many constitutional rights exercised in em- 
ployment situations were first articulated by the courts when suc- 
cessfully asserted by members of the academic community. In 
Sweezy v. New Hampshire’ the Supreme Court emphasized the 
importance of freedom of inquiry to a free society. Though the 
holding in the case was a procedural one, the elaborate dicta of 
Chief Justice Warren suggested that Sweezy, a college faculty 
member at a state institution, had a first amendment right to 
withhold the information sought in a legislative inquiry into his 
classroom speech: 


To impose any strait jacket upon the intellectual leaders in our colleges 
and universities would imperil the future of our Nation. No field of 
education is so thoroughly comprehended by man that new discoveries 
cannot yet be made. Particularly is that true in the social sciences, where 
few, if any, principles are accepted as absolutes. Scholarship cannot 
flourish in an atmosphere of suspiscion and distrust. Teachers and stu- 
dents must always remain free to inquire, to study and to evaluate... . ° 





* See generally The American Concept of Academic Freedom in Formation (W. P. 
Metzger, ed. 1977); Fuchs, Academic Freedom—Its Basic Philosophy, Function, and History, 
28 LAW AND CONTEMP. PROB. 431 (1963). 

“Van den Haag, Academic Freedom in the United States, 28 Law AND CONTEMP. Pros. 
515, 516 (1963). 

° 81 Harv. L. REV., supra note 1 at 1048. 

® Lovejoy, Academic Freedom, in 1 ENCYCLOPAEDIA OF THE SOCIAL SCIENCES 384 (1930). 

7354 U.S. 234 (1957). 

* Id. at 250. 
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The Court also has restricted the power of the state to examine 
the extramural associations of teachers, and to punish them for the 
exercise of those first amendment rights. Pickering v. Board of 
Education® held that a teacher’s speech on an issue of public 
importance could not furnish the basis for dismissal from public 
employment without proof that the teacher had recklessly or know- 
ingly made false statements. The Pickering standard would require 
a showing that the activities or speech of the teacher interfered 
with that teacher’s job performance or with the operation of the 
school. Similarly, teachers fired for participation in conspicuous 
civil rights activities in the South have been reinstated by the 
courts.” State loyalty oath schemes have been routinely struck 
down by the Supreme Court as vague or overbroad in cases when 
faculty were terminated for refusing to sign them."’ Furthermore, 
teachers asserting a fifth amendment privilege may not be dismissed 
for refusal to answer questions concerning conduct which might be 
regarded as subversive or criminal.” 

Nonetheless, as recently as the early twentieth century, an 
academic’s exercise of intellectual liberty normally resulted in ad- 
verse financial consequences, including the termination of his or 
her position. Thus, certain financial security arrangements were 
created by faculty to protect their academic freedoms, as well as 
their exercise of intellectual freedom. The tenure system was the 
primary device developed for the protection of academic freedom,” 


and for the protection of jobs from unjustified termination. ‘The 
principle of academic freedom is thus, from a purely economic 
point of view, a paradoxical one; it asserts that those who buy a 
certain service (trustees) may not (in the most particular) prescribe 


the nature of the service to be rendered.” 


Tenure promotes academic freedom through the protection of 
professors against arbitrary dismissal. After the completion of a 
probationary period, a professor is granted tenure if academic 
superiority and future promise have been successfully demon- 
strated as evaluated by peers. The legal dimensions of the effects of 
tenure, as interpreted through the courts, vary between private and 





* 391 U.S. 563 (1968). 

"Johnson v. Branch, 364 F. 2d 177 (4th Cir. 1966), cert. denied, 385 U.S. 1003 (1967); 
Rackley v. School Dist., 258 F. Supp. 676 (D.S.C. 1966); Williams v. Sumter School Dist., 255 
F. Supp. 397 (D.S.C. 1966). 

"Connell v. Higgenbotham, 403 U.S. 207 (1971); Keyishian v. Board of Regents of the 
University of the State of New York, 3&5 U.S. 589 (1967); Baggett v. Bullitt, 377 U.S. 360 (1964). 

'? Slochower v. Board of Education of New York City, 350 U.S. 551 (1956). 

'S See generally C. BYSE AND L. JOUGHIN, TENURE IN AMERICAN HIGHER EDUCATION (1959); 
COMMISSION ON ACADEMIC TENURE IN HIGHER EDUCATION, FACULTY TENURE (1973)[hereinafter 
cited as FACULTY TENURE]. 

'* | ENCYCLOPAEDIA OF THE SOCIAL SCIENCES, supra note 6 at 384. 
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public institutions.” Disputes involving tenure are more likely to 
result in judicial resolution when they occur in public institutions, 
where tenure rules have the force of law, than in private colleges 
where tenure is contractual in nature. This is because the constitu- 
tional protections of tenure, and protections afforded those nonten- 
ured faculty contesting employment decisions, are restricted to 
public institutions where there is state action sufficient to invoke 
the due process clause of the fourteenth amendment. 

Tenure systems guarantee that termination of tenured profes- 
sors will be for stated and proven substantive cause—or in contract 
terms, for sufficient nomperformance. A concomitant constitutional 
protection of tenure granted in public institutions is that procedural 
due process will be afforded faculty terminated for cause. Only if 
there are valid institutional financial exigencies or at time of retire- 
ment can termination be carried out without strict adherence to 
these protections: 


Although academic tenure does not constitute a guarantee of life employ- 
ment, i.e., tenured teachers may be released for ‘cause’ or for reasons of 
the kind here involved (financial exigency), it denotes clearly defined 
limitations upon the institution’s power to terminate the teacher's ser- 
vices. 


The determination of cause for discharge involves an analysis 
of what is and is not protected under the contract of tenure, and 
what procedures dictate the dismissal process. As discussed earlier, 
fixed constitutional rights, such as the freedoms of speech or asso- 
ciation, may not be used as a basis for discharge of tenure obliga- 
tions. Procedural due process protections have been created to 
ensure that substantive constitutional rights are protected, and they 
also apply to ensure that a faculty person is not punished for 
unpopular intellectual pursuits, or the exercise of academic free- 
dom. 

Procedural due process has become a critical element in pro- 
tecting teachers in public institutions from arbitrary dismissal. The 
1940 Statement of Principles on Academic Freedom and Tenure 
developed by the American Association of University Professors 
does not establish specific tenure procedures, but does provide 
some general guidelines.'’ Many aspects of tenure vary between 





'® See generally Brown, Tenure Rights in Contractual and Constitutional Context, 6 J. 
LAW AND Epbuc. 279 (1977); Matheson, Judicial Enforcement of Academic Tenure: An Exam- 
ination, 50 Wash. L. REv. 597 (1975); Pettigrew, Constitutional Tenure: Toward a Realization 
of Academic Freedom, 22 Case W. Res. L. REv. 475 (1971); Tisdel, Academic Freedom—Its 
Constitutional Context, 40 U. CoLo. L. Rev. 600 (1968). 

'® AAUP v. Bloomfield College, 129 N. J. Super. 249, 263, 322 A. 2d 846, 853 (1974). 

’ American Association of University Professors, Academic Freedom and Tenure, 1940 
Statement of Principles, in AAUP Poticy DocuMENTs AND Reports (1977) [hereinafter cited 
as 1940 Statement]. 
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institutions,’® yet certain procedural consistencies prevail. Eighty- 
seven percent of the institutions surveyed by the Higher Education 
Panel of the American Council on Education in 1971 had procedures 
under which a faculty member might appeal a decision not to 
reappoint or not to award tenure.” 

In general the judiciary is reluctant to interfere with the admin- 
istration of faculty matters in colleges and universities. However, in 
1972, the United States Supreme Court decided two cases in which 
nontenured faculty members sought to contest the non-renewal of 
their appointments. While the Court’s decisions in Roth” and Sin- 
dermann”' “ ... do not provide clear and explicit norms of tenure, 
the reasoning, nuances and implications of the decisions are impor- 
tant because they appear to establish an authoritative context 
within which judicial review of questions of tenure will operate in 
the future.” The basic premise of these cases is that it is academic 
institutions themselves which may allocate rights for faculty mem- 
bers, subject to certain due process constraints on their applications. 
Courts will not generally substitute their judgment for that of 
professionals provided they act within established rules or contracts 
of educational institutions. 

In Roth the Court was presented with a situation where an 
assistant professor of political science under a one-year appoint- 
ment was not renewed. Wisconsin statutes provide for terminal 
probationary appointments for faculty. Further, the statutes provide 
that no reason need be given for nonretention of probationary 
employees, and that nonrenewal decisions are final. Mr. Roth was 
not retained and was given no reason for his non-renewal. He 
alleged that his remarks critical of the University led to his nonre- 
newal violating his first amendment right to freedom of speech and 
fourteenth amendment right to due process. He further alleged that 
the decision would damage his professional reputation. The lower 
courts concurred in Mr. Roth’s position.” 

Professor Sindermann was employed by Odessa Junior College 
under four successive one-year written contracts, and was in his 
tenth year of appointment in the Texas Junior College system. The 
school had no formal tenure system. In 1969 Professor Sindermann 
was informed that his contract would not be renewed. He sought a 
hearing alleging that his first and fourteenth amendment rights of 
expression, association, petition and due process had been violated. 
The Fifth Circuit remanded the case™ for further fact finding, citing 





'’ FACULTY TENURE, supra note 13 at 2-3. 

'* Id. at 6, 215-226. 

* Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972). 

*! Perry v. Sindermann, 408 U.S. 593 (1972). 

*? FACULTY TENURE, supra note 13 at 163. 

** Roth v. Board of Regents of State Colleges, 310 F. Supp. 972 (W.D. Wisc. 1970), aff'd, 
446 F. 2d 806 (7th Cir. 1970). 

*4 Sindermann v. Perry, 430 F. 2d 939 (5th Cir. 1970). 
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its decision in Ferguson v. Thomas” for the proposition that if 
Professor Sindermann had an expectation of tenure, notice and 
hearing would be required. 

The United States Supreme Court reversed the lower courts in 
Roth” and affirmed in Sindermann.”’ The Court’s decision in Roth 
relied heavily on interpretation of applicable Wisconsin statutes. 
The question raised by Mr. Roth regarding violation of his first 
amendment rights was deemed not to be before the Court. The 
Court held that Mr. Roth had no constitutional right either to 
reasons for discharge or to a hearing. Due process protections are 
triggered by deprivation of interests within the fourteenth amend- 
ment’s protection of liberty and property, which were not deemed 
present here. 

The Supreme Court went on to define the concepts of liberty 
and property in the context of dismissals to determine when due 
process must be afforded. Essentially, liberty rights arise “‘where a 
person’s good name, reputation, honor, or integrity are at stake 
because of what the government is doing to him,”” or where the 


state “imposed a stigma or other disability that foreclosed his 
freedom to take advantage of other employment opportunities.”” 
Property interests were “not created by the Constitution. Rather, 
they are created and their dimensions are defined by existing rules 
or understandings that stem from an independent source such as 


state law-rules or understandings that secure certain benefits and 
that support claims to entitlement to those benefits.””° 

The Court examined these concepts with regard to Mr. Roth 
and concluded that he suffered no stigma to amount to a deprivation 
of liberty. Had he been, he would have been entitled to a hearing to 
clear his name; but the court stated: “It stretches the concept too far 
to suggest that a person is deprived of liberty when he simply is not 
rehired in one job but remains free as before to seek another.” In 
examining possible property interests the Court stated that since 
Mr. Roth’s appointment ‘secured absolutely no interest in reem- 
ployment... (and) ...(A)bsolutely no possible claim of entitlement 
to reemployment....(H)e did not have a property interest sufficient 
to require the University authorities to give him a hearing... .”” 

Professor Sindermann, on the other hand, had established that 
he did indeed show a potential property interest, or expectation, in 
continued employment. The Supreme Court remanded the case 





25 430 F. 2d 852 (5th Cir. 1970). 

26 408 U.S. 564 (1972). 

27 408 U.S. 593 (1972). 

28 Roth, 408 U.S. at 573, citing Wisconsin v. Constantinau, 400 U.S. 433, 437 (1970). 
Roth, 408 U.S. at 573. 

» Id. at 577. 

3! Id. at 575, citing Cafeteria Workers v. McElroy, 367 U.S. 886, 895-896 (1960). 

82 Id. at 578 (emphasis in original). 
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requiring that Sindermann must be given “... (A)n opportunity to 
prove the legitimacy of his claim of such entitlement in light of ‘the 
policies and practices of the institution’.”* 

In affirming the appellate court decision, and remanding the 
case back to the lower court to afford Mr. Sindermann the oppor- 
tunity to prove his property interest, the Court stated that such 
‘*... (P)roof would obligate the college officials to grant a hearing at 
his request, where he could be informed of the grounds for his 
nonretention and challenge their sufficiency.”** Presumably, the 
lower court’s reliance on Ferguson® to establish the standards 
applicable to such a hearing process, would effectively set those as 
the proper minimum safeguards. Those standards include: 


a) he be advised of the cause or causes for his termination in sufficient 
detail to fairly enable him to show any error that may exist, 

b) he be advised of the names and nature of the testimony of witnesses 
against him, 

c) at areasonable time after such advice he must be accorded a meaningful 
opportunity to be heard in his own defense, 

d) that hearing should be before a tribunal that both possesses some 


academic expertise and has an apparent impartiality toward the 
charges.” 


Roth and Sindermann establish two important concepts relat- 
ing to public academic appointments. First, they establish that 
tenure, whether created clearly by governing documents or implied 
as a “de facto” interest from a particular employment relationship, 
is a property interest that may not be taken away without proce- 
dural due process. Second, and equally important, the cases distin- 
guish between the rights to be afforded a faculty member holding 
tenure and those accruing to one lacking that entitlement, and in 
doing so reject attempts to treat simple nonreappointment of term 
faculty in the same way as termination for cause of tenured instruc- 
tors. The institution carries the burden of proof in the latter case. 
But since a non-tenured person on a term appointment is not 
entitled to procedural due process because such a probationary 
terminal appointment does not confer constitutional property inter- 
ests and its non-renewal and does not, in and of itself, deprive one 
of a liberty interest, the burden of proof rests on a non-tenured 
individual who is non-renewed. Procedural due process, in such 
instances, must only be afforded when a prima facie showing is 
made that non-renewal is based on constitutionally impermissible 
reasons. 


Roth and Sindermann are also important in tenure cases for 





8 Perry, 408 U.S. at 603. 

* Id. at 603. 

430 F. 2d 852 (5th Cir. 1970). 
6 Id. at 856. 
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illustrating the kinds of reasons for which tenured faculty may not 
be terminated “for cause’; for the bases on which a non-tenured 
instructor may not be denied reappointment also proscribe action 
as to tenured faculty. These bases include, pre-eminently, the ex- 
ercise of first amendment rights at public institutions, a protection 
usually extended by academic freedom to the contractual terms of 
permanent tenure at private institutions (as by incorporation of 
relevant A.A.U.P. standards). Protection of academic freedom even 
for non-tenured faculty on this independent ground demonstrates 
that periodic review of tenured faculty in terms of their substantive 
performance need not strip them of their separate rights to freedoms 
of expression. 

Thus in Frazier v. Curators of the University of Missouri,” a 
non-tenured faculty member sued the University alleging that the 
basis for the denial of tenure, and thus non-renewal of her terminal 
appointment, was on grounds other than her abilities, specifically, 
the exercise of her first amendment rights.* In reviewing the facts 
and the law, the court stated its holding quite plainly: “It is settled 
doctrine, however, that a non-tenured instructor may be dismissed 
provided the dismissal is not in fact based upon some constitution- 
ally impermissible ground, such as racial or religious discrimination 
or retaliation for assertion of rights guaranteed by law or the 
constitution.” In this instance, the plaintiff failed to carry her 
burden of proving that the faculty’s action in recommending a 
terminal contract and denial of tenure was for an impermissible 
reason. In conclusion, the Eight Circuit reasserts the right of insti- 
tutions to review the performance of probationary faculty without 
the secondary substantive review by the courts: 


It would be intolerable for the courts to interject themselves and to require 
an educational institution to hire or to maintain on its staff a professor or 
instructor whom it deemed undesirable and did not wish to employ. For 
the courts to impose such a requirement would be an interference with 
the operation of institutions of higher learning contrary to established 
principles of law and the best traditions of education.” 


Just as it should be emphasized that use of a constitutionally 
impermissible basis will not justify non-renewal of a nontenured 
faculty member’s appointment, it should also be noted that where 
a constitutionally impermissible basis and other valid evaluative 
bases are used together, such non-renewals may still be valid. In 





7 495 F. 2d 1149 (8th Cir. 1974). 

* The plaintiff had alleged that she was not offered tenure because her colleagues 
objected to complaints she made directly to central administration officials about confron- 
tations she had with a student and a fellow faculty member. Id. at 1151. 

* Id. at 1153. 

“Id. 
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Mt. Healthy City School District Board of Education v. Doyle,*’ the 
Supreme Court set forth the rule to be applied where such combined 
bases are used:” 


Initially, in this case, the burden was properly placed upon (the teacher) 
to show that his conduct was constitutionally protected, and that this 
conduct was a “substantial factor”’—or to put it in other words, that it 
was a “motivating factor” in the Board’s decision not to rehire him. (The 
teacher) having carried that burden, however, the District Court should 
have gone on to determine whether the Board had shown by preponder- 
ance of the evidence that it would have reached the same decision as to 


(the teacher's) reemployment even in the absence of the protected con- 
duct.** 


Importantly for our purposes, this same rationale applies when 
impermissible bases are alleged by a faculty member to be involved 
in decisions relating to denial of promotion or tenure, situations 
more Closely analogous to termination of tenure. Thus in Board of 
Trustees of Keene State College v. Sweeney,“ the Court held that 
when a faculty member carried her initial burden of proof in 
demonstrating a prima facie case of sex discrimination in denial of 
promotion to full professor, the university needed only to ‘articulate 
some legitimate, non-discriminatory reason” for its employment 
decision to rebut the prima facie case (citing the controlling Title 
VII cases of McDonnell Douglas Corp. v. Greene,“ and Furnco 
Construction Co. v. Waters**). Even under this lenient standard, the 
plaintiff in Sweeney prevailed on remand.” 


Termination of Tenure 


Given that constitutionally impermissible bases may not be 
used as the motivating factor in the decisions to deny or revoke 
tenure, nonetheless such actions may be taken on valid grounds. 
Tenure evolved in part as an economic security system designed to 
protect faculty from arbitrary dismissal due to exercises of academic 
freedom. However, while the substantive and procedural protec- 
tions afforded through tenure systems perform such functions, they 
do not prevent all terminations of tenure. Tenure does not bestow 
the right to permanent employment without qualification. Even 





*! 429 U.S. 274 (1977). 

“ Id. In the Mt. Healthy factual situation, the bases for the non-renewal of Mr. Doyle's 
contract were both the exercise of his free speech right (criticism of school policy) and 
performance/job related conduct (including making obscene gestures to students). 

“Id. at 287. 

“* 439 U.S. 24 (1978). 

“ 411 U.S. 792 (1973). 

“ 438 U.S. 567 (1978). 


“’ Sweeney v. Board of Trustees of Keene State, 604 F. 2d 106 (1st Cir. 1979), cert. den’d. 
48 U.S.L.W. 3465 (1980). 
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under the generally accepted Statement of Principles on Academic 
Freedom and Tenure promulgated by the American Association of 
University Professors, tenure may be “terminated only for adequate 
cause, except in the case of retirement for age, or under extraordi- 
nary circumstances because of financial exigencies.” 

Since the 1940 Statement on Academic Freedom and Tenure is 
generally cited as the most influential document defining tenure 
policies and procedures, it is important to note that nowhere in that 
document, or in any of the related AAUP documents, is ‘‘cause”’ 
adequately defined. A close examination of these AAUP documents, 
however, does disclose certain factors which might be incorporated 
into the definition of ‘‘adequate cause.” In the explanation of the 
procedures to be followed when termination is for cause, the 1940 
Statement inferentially establishes “incompetence” as a basis for 
such causal termination: “In the hearing of charges of incompetence, 
the testimony should include that of teachers and other scholars, 
either from his or from other institutions.’“’ Additionally, reference 
is made to a second basis which might fall within the definition of 
“adequate cause,” i.e., moral turpitude. “Teachers on continuous 
appointment dismissed for reasons not involving moral turpitude 
should receive their salaries. ... °° 

It is especially significant that the AAUP itself does not define 
cause, but leaves it to the individual institution to develop standards 
and regulations. In the Statement on Procedural Standards for 
Faculty Dismissal Proceedings, adopted in 1958 by the AAUP, the 
following statement is made: 


One persistent source of difficulty is the definition of adequate cause for 
the dismissal of a faculty member. Despite the 1940 Statement of Principles 
on Academic Freedom and Tenure, and subsequent attempts to build 
upon it, considerable ambiguity and misunderstanding persists throughout 
higher education, especially in the respective conceptions of governing 
boards, administrative officers, and faculties concerning this matter. The 
present statement assumes that individual institutions will have formu- 
lated their own definitions of adequate cause for dismissal, bearing in 
mind the 1940 Statement and standards which have been developed in 
the experience of academic institutions.” 


Thus it is clear that it is an institutional prerogative, even under 
the AAUP standards, to define adequate cause. The courts, how- 
ever, have played a significant role in confirming what could be 
considered adequate cause, and what could not. Based on a review 
of the literature, cases involved, and statutes which have established 





“* 1940 Statement, supra note 17. 

Id. 

5D Id. 

*' American Association of University Professors, 1958 Statement on Procedural Stan- 
dards for Faculty Dismissal, in AAUP PoLicy DOCUMENTS AND REPORTS (1977). 





12 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 7, No. 1-2 


tenure as a statutory right in colleges and universities, the following 
are the normally accepted general categories of adequate cause 
which would permit termination of a tenured faculty member: 


1. Incompetence (mental incompetence as well as incompetence in subject 
matter areas.) 
. Immorality or moral turpitude. 
. Neglect of duty. 
. Violation of institutional rules. 
. Insubordination.” 


Tenured faculty are also subject to termination for two reasons 
which are not considered within the definition of cause. These are: 


1. Financial exigency. 
2. Retirement at a given age. 


Review of case law regarding college faculty terminations fol- 
lows. To date, few college faculty terminations based on cause have 
reached reportable stages in litigation. Those which have, however, 
characterize the types of impermissible conduct or failure of per- 
formance which have been upheld by the courts as justifying 
termination of tenured faculty. 


Incompetence 


Effectiveness in teaching and doing research are the traditional 
measures of academic competence. Yet in examining the case law, 
failure of performance on other valid measures have been held to 
fall within the classification of incompetence, many of which over- 
lap with “insubordination” and “neglect of duty.” An excellent 
example of this, and one of the few cases in higher education on 
point, is Chung v. Park.*® 

Dr. Chung, a tenured™ professor at a state college, was notified 
of the intent of the president to terminate his services at the end of 
the ensuing academic year. The reasons cited included the negative 
faculty recommendation of his teaching and contribution to the 
department, bad student ratings of his teaching, and his lack of 





* In a study conducted of the current legal restrictions on teacher behavior, Dr. Delon, 
in examining statutory and case law grounds for teacher dismissal, found that “the most 
frequently listed grounds are immorality, incompetency, neglect of duty, insubordination, 
and inefficiency.” DELON, LEGAL CONTROLS ON TEACHER CONDUCT: TEACHER DISCIPLINE (1977) 
at 11. 

8 514F. 2d 382 (3rd Cir. 1975) 

* One of the issues in the litigation which ensued after the institutional administrative 
hearing was whether, in fact, Dr. Chung had tenure. The District Court found the Dr. Chung 
had acquired tenure. 377 F. Supp. 524 (N.D. Pa., 1974). 
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cooperation with his colleagues in their attempts to resolve these 
problems.” 

While the primary issues raised concerned the due process 
procedures afforded Dr. Chung” by the faculty hearing panel, the 
court affirmed the authority of the college to terminate a faculty 
member for incompetent teaching: 


...(T)he administration of the internal affairs of a college and especially 
the determination of professional competency is a matter peculiarly within 
the discretion of a college administration. Due process should not be 
employed to insure that this exercise of discretion is ‘wise’, but only that 
it is not unreasonable, arbitrary or capricious.” 


The court went further to state, in a footnote, that the decision 
by an administration as to competency “ ... (C)annot be adjudged 
as correct or erroneous, but only as reasonable or unreasonable.” 
While the determination of incompetency rests with the adminis- 
tration, in this case it was bolstered by a faculty hearing body’s 
similar conclusion. 

An area of particular import in examining the protections of 
tenure in relation to terminations for incompetency is the intercon- 
nection of first amendment rights and the determination of cause. 
In a North Carolina case, Jawa v. Fayetteville State College,” 
brought under Title VII of the Civil Rights Act of 1964,” a tenured 
professor at a state college failed to rebut to the court’s satisfaction 
the administration’s assertion that his termination was for valid 
cause.” The basis for termination was abusive conduct towards 
colleagues prompted by their findings of his inability to teach and 
deal effectively with students. The verbal and written assertions of 
the discharged professor against colleagues caused severe problems 
within the department. While tenure protects against prosecution 





* 514 F. 2d at 384. 

* Dr. Chung’s primary argument was that he was entitled to a hearing prior to the 
decision to terminate, rather than before the termination took effect. The Court quickly 
dispelled this argument by stating its definition of “pretermination hearing.” “A pretermi- 
nation hearing is not a hearing held prior to any decision to terminate, as Dr. Chung suggests, 
but rather a hearing held prior to a termination of benefits.” 514 F. 2d. at 3862.7. 

*” Id. at 387. 

** Id. at 387n.8. 

°° 426 F. Supp. 218 (E.D. N.C. 1876). 

® 42 USC § 2000e, et seq. 

*'“This court finds as a fact that plaintiff was a poor teacher who was apparently 
unwilling to prepare for class; that he had difficulty interacting with students and had little 
interest in his students; that he failed to keep office hours and to advise properly his students; 
that he was uncooperative with his colleagues and the administration; that he was unwilling 
or unable to follow the appropriate and proper directives of his superiors and comply with 
University policies and procedures; and that plaintiff's reckless disregard for the truth 
resulted in accusing his superiors of incompetence and discriminatory practices against him.” 
426 F. Supp. at 224. 
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for the exercise of free speech, including unpopular speech, some 
speech may be deemed to transcend those protected rights: 


A college has a right to expect a teacher to follow instructions and to work 
cooperatively and harmoniously with the head of the department. If one 
cannot, or does not, he does not immunize himself against the loss of his 
position simply because his noncooperation and aggressive conduct are 
verbalized.” 


Incompetency is not an often used basis for termination, and 
when it is used in higher education, it is likely to be intertwined 
with other bases of “good and valid cause.” Further, the reported 
cases evidence the extremes of such conduct. Nonetheless, academic 
incompetence is a legally recognized basis for termination of tenure. 


Immorality 


One of the most ambiguous grounds upon which termination 
for cause may be based is that of “immorality,” or ‘moral turpitude,” 
or “evident unfitness to teach.” Beside the fact that such terminol- 
ogy in a statute or contract inevitably brings forth the claim of 
unconstitutional vagueness, it is often hard to present facts which 
courts will accept to substantiate such allegations. This is particu- 
larly true in higher education. There are, however, a few cases in 
which the issue has been litigated. 

The University of Illinois statutes Section 38, which prescribes 
the terms and conditions of employment of faculty members, de- 
fines as justifiable cause for dismissal ‘conduct seriously prejudicial 
to the University through deliberate infraction of law or commonly 
accepted standards of morality,.... ’® Leo Koch, employed on a 
two-year terminal contact, was terminated by the University during 
the term of his contract™ for violation of that statutory provision, 
due to his having published in University Daily Illini (the student 
newspaper) an essay containing what the court characterized as a 
“liberal approach to the problems concerning morality on modern 
day university campuses.” 

In accordance with the rules of the University, a hearing was 
afforded Professor Koch before the University Senate Committee 
on Academic Freedom, which recommended to the President that 
he be reprimanded but not dismissed. Subsequently, a second 
hearing was held before the Board of Trustees of the University at 





® Id. at 230, quoting Chitwood v. Feaster, 468 F. 2d 359, 360 (4th Cir. 1972). 

* Koch v. Board of Trustees of the University of Illinois, 39 Ill. App. 2d 51, 187 N.E. 2d 
340, 341 (1963). 

“ Termination during the term of a contract has the same property interest implications 
as termination during the tenure period. See Roth and Sindermann, supra notes 20 and 21. 

” Koch, 187 N.E. 2d at 342. 
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which Professor Koch was represented by counsel. Professor Koch 
was thereafter terminated. He appealed on the trial court’s dismissal 
of his complaint against the Trustees for breach of contract, the 
court finding a failure to state a cause of action since no constitu- 
tional issues were raised. The Illinois Appellate Court upheld the 
dismissal, finding that in his contract of employment Professor 
Koch agreed to termination for cause under the terms of the statute, 
provided he was afforded the quasi-judicial administrative remedies 
which he in fact exercised. The court refused to permit challenge of 
the processes as agreed to in the employment contract, or to “reex- 
amining the facts.”® Thus, because Professor Koch had agreed to 
the rules, no challenge to the substantive findings of immoral 
conduct was permitted. 

The court in Palo Verde Unified School District of Riverside 
County v. Hensey® was williag to reexamine the facts, as well as 
review the validity of the Education Code of California terminology 
‘immoral conduct” and “evident unfitness for service” upon which 
termination of the permanent junior college teacher was based. The 
court determined the statutory terminology to be sufficient and not 
vague in the context of higher education; and that the terms were 
to be interpreted and applied according to their common and 
approved meaning in that community. And the court found, in 
examining Professor Hensey’s conduct, that as a matter of law his 
actions constituted cause sufficient for termination. It is particularly 
interesting that the court found that the certain intense “vulgarities” 
engaged in by the teacher, “... while not rising to the standards of 
immorality, can have a bearing on the fitness of a teacher to teach— 
even on a junior college level.” In all, the court was satisfied that 
the conduct was inexcusable, and that “... a teacher has a respon- 
sibility to respect the feelings and sensitivities of the members of 
his class and to conduct himself with a certain degree of rectitude.””” 

‘“Immorality” generally connotes visions of sexual impropriety 
between faculty and students, or violations of the criminal law. In 
Board of Trustees of the Compton Junior College District of Los 
Angeles County v. Stubblefield,” both aspects were present. The 
court made specific findings of fact that the conduct of the junior 





® Id. at 343. 

*" 9 Cal. App. 3d 967, 88 Cal. Rptr. 570 (1970). 

* The immoral conduct for which Prof. Hensey was terminated included ripping out 
the college bell system speaker in his classroom because it sounded like a worn out 
phonograph “in a whorehouse”; frequent use of vulgarity in class; warning his class that the 
district superintendent “spends too much time licking up the Board” (accompanied by 
pantomiming the licking of the wall); and referring to the walls of the school as looking like 
“someone had peed on them and then smeared them with baby crap.” Id. 88 Cal. Rptr. at 572. 

* Id. 88 Cal. Rptr. at 574. 

Id. 88 Cal. Rptr. at 576. 

16 Cal. App. 3rd 820, 94 Cal. Rptr. 318 (1971). 
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college teacher constituted immorality, and that immorality itself 
indicated unfitness to teach. The facts of the case were that a 
policeman found the teacher parked in the school parking lot with 
a female student in a state of undress, and that the teacher assaulted 
the policeman in an attempt to escape from arrest. 

In referring to the responsibilities of a teacher, the court rec- 
ognized that a teacher with permanent status, or during a contract 
period, may be discharged on evidence that the specific conduct 
indicates a potential for misconduct with a student. Such discharge 
is also valid if the conduct, “ ... while not necessarily indicating 
such a potential, has gained sufficient notoriety as to impair his 
oncampus relationships”.” In the instant case, the conduct itself 
overtly manifested potential for misconduct. 

In Lehmann v. Board of Trustees of Whitman College” a 
tenured professor at a private institution of higher education sued 
the university for libel and damage to professional reputation as a 
result of his termination for cause. He also alleged violations of 
contract and consitutional due process rights. A faculty tribunal 
selected and procedurally operated under rules paralleling those of 
the AAUP” found the faculty member to have committed the 
offenses of which he had been accused by the administration. This 
conduct included sexual advances to students, to female staff and 
faculty members, and to wives of faculty or staff members.” While 
making no statement as to the thoroughness or validitv of the AAUP 


procedures, the court held that since those particular procedures 
were adopted by the college, the college had been bound to follow 
them, and had done so. Thus, there were no reversible procedural 
errors in the termination process. However, the court did address a 
problem in the AAUP rules which requires the board to sustain the 


faculty council decision “in its entirety,”” or refer the matter back 


to the faculty tribunal for reconsideration. The Board had adopted 
all of the faculty committee’s report except a “suggestion” of psy- 
chiatric treatment for Professor Lehmann and possible later recon- 
sideration of the matter. The court found the suggestion not to be 
part of the decision, and upheld the termination action as not 
violative of the AAUP rules.’ 








” Id. 94 Cal. Rptr. at 322. 

73 89 Wash. 2d 874, 576 P. 2d. 397 (1978). 

* Id. 576 P. 2d at 399, citing the 1940 Statement, supra note 17, and the 1958 Statement 
of Procedural Standards in Faculty Dismissal Proceedings, supra note 51. 

Id. 576 P. 2d at 398. 

© Id. at 400. 

“Id. For a discussion of the implications of incorporating AAUP policies into institu- 
tional regulations, see Furniss, The Status of “AAUP Policy”, 59 EDUCATIONAL RECORD 7, 
Winter, 1978. 
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Insubordination and Other Bases for Termination for Cause 


The lack of consistent designations for cause makes it hard to 
categorize other cases which have resulted in the termination of 
faculty. Insubordination, breach of contract, violation of university 
rules, or other conduct may justify termination as valid for cause. 

While insubordination is rarely used in higher education as a 
basis for termination of tenure, a recent incident will test its validity. 
The Board of Trustees of Central Washington University terminated 
the appointment of a tenured Associate Professor on the basis of a 
hearing officer’s” findings of the faculty member’s insubordination 
and failure to follow University rules. In this instance, the faculty 
member requested a leave of absence to attend a scholarly meeting, 
which request was denied in part by the dean. The basis for the 
denial was that the missing of classes at the beginning of the quarter 
would adversely affect the students in his classes. Nonetheless, over 
the express denial of the leave, the faculty member absented himself 
from the University for the first week of the quarter. As a result, 
and based on prior conduct, the Dean recommended to the President 
that the faculty member be terminated based on insubordination. 
On internal appeal, the hearing officer determined, based on the 
evidence adduced at the hearing, that “It was shown by clear, 
convincing, and cogent evidence that Professor Statsny was ‘insu- 
bordinate’ in being absent from his assigned campus responsibilities 
for the first six working days of Winter Quarter 1979, after his 
request to be absent was specifically denied by his Dean, and was 
warned that if he chose not to be present, the disciplinary steps 
would be taken.” The Board affirmed the report of the hearing 
officer and the termination of tenure.” 

An example of a contract violation resulting in the termination 
of tenure is found in Gross v. University of Tennessee.*' The 
institution had a long standing requirement that faculty annually 
execute an agreement limiting their external income. The express 
purpose was to ensure that full-time faculty devote maximum effort 
to their teaching and research responsibilities. Two tenured profes- 
sors, one of whom was also a department chair in the Health 
Sciences Center of the University, refused to execute the agreement, 





** The internal provisions of Central Washington University provided that an appeal to 
a termination of tenure was to be heard before an impartial hearing officer unrelated to the 
University. 

In the Matter of Charles Ira Statsny, Petitioner. Report of the Hearing Officer: 
Proposed Findings of Fact, Conclusions of Law and Decision. Central Washington University, 
December 1979. 

“ This matter has recently been appealed to the courts. A group of university professors 
has formed the National Committee for Academic Rights to support Dr. Statsny, alleging that 
such action by the board was a violation of academic freedom. 

*! 448 F. Supp. 245 (W. D. Tenn., 1978). 
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though, the court noted, they had signed the agreements in the years 
prior to receiving tenure. They were dismissed for failure to abide 
by University rules in violation of their contract and appointments. 

The court found, in a suit for reinstatement instituted by the 
faculty members, that the institutional requirement was valid and 
that a violation of the professors’ due process rights tu engage in 
unlimited private practice of medicine did not exist: 


Bearing in mind that federal courts are to play an extremely limited role 
in reviewing the merits of personnel decisions made by public agencies 
(citation omitted), the Court holds that plaintiffs have no constitutional 
right to engage in the unlimited private practice of medicine while holding 
a public position of employment. The Court further holds that the income 
limiting agreements utilized were rationally related to the espoused legit- 
imate goals of fostering full-time devotion to teaching duties (citation 
omitted). The termination of plaintiffs by defendants for their refusal to 


sign the agreements infringed no constitutionally protected right of plain- 
tiffs.” 


A tenured faculty member’s failure to complete work and 
reports required for projects under contract by the university, and 
failure to observe and follow university rules and procedures in the 
accounting for and expenditure of funds and purchase of equip- 
ment, also justified termination for cause. In Bates v. Sponberg,™ 
the faculty member was provided appropriate administrative hear- 


ings before the faculty grievance committee. The committee found 
that his actions, which he asserted were a form of protest against 
the university’s accounting procedures, were unjustified. The com- 
mittee unanimously supported his termination, which was affirmed 
by the President and by the Board of Regents. Ultimately the 
courts™ also affirmed the termination. 

Clearly, then, termination of a tenured appointment for valid 
cause is justifiable within the general definition of tenure, though 
applicable procedural due process protections must be afforded. 
Further, terminations, premised on valid bases anc with appropriate 
due process protections given, are not inimical to the principles of 
academic freedom which tenure was created to protect. 





™ Id. at 248. 

“547 F. 2d 325 (6th Cir. 1976). 

“ The issue faced by the courts was the failure of the Board of Regents to grant him a 
second hearing before them. The court dismissed this as a “procedural deficiency” under 
principles of administrative law and was not a violation of due process guarantees. The Court 
held that the critical issue was not that the due process hearing be before the final authority 
(the Board), but that the hearing (before the Senate Grievance Committee) actually afforded 
him a meaningful hearing under the due process clause. The Court believed the first hearing, 
which included 26 sessions consuming approximately 60 hours, and which resulted in over 
600 pages of transcripts and exhibits, was meaningful. Id. at 328. 
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Institutional Tenure Termination Processes-Financial Exigency and 
Retirement 


At the outset of this article, the authors have suggested that a 
system of periodic performance reviews would provide a rational 
means to reexamine the performance of tenured faculty and to 
clarify the mutual expectations between faculty and administration. 
Such a system would also result in a sensible and constructive 
alternative to the other and more drastic measures institutions have 
at their disposal to resolve problems of faculty decline and institu- 
tional inflexibility. This is to say that as the excellence of faculty 
performance is encouraged, reinforced, and assessed through such 
periodic institutional reviews, there will be a lessening of the 
apparent need to resort to terminations to remove certain faculty in 
the interest of institutional quality. And since a vibrant and excel- 
lent faculty can help guarantee the quality of programs that attract 
students, there should be a greatly reduced need to combat financial 
resource erosion from lack of enrollment, or from the inability to 
employ new faculty who generate innovation and growth. However, 
it is important to be aware of two separate avenues of institutional 
termination of employment. 

Financial exigency is viewed as a valid basis upon which to 
effect the termination of a tenured faculty member.” Different due 
process requirements attach when financial exigency is the basis of 
tenured faculty layoffs, since such actions are based on institu- 
tional necessity, and not on a personal deficiency or faculty mem- 
ber’s actions. 

Once again it is appropriate to examine the AAUP 1940 State- 
ment of Principles on Academic Freedom and Tenure.® As dis- 
cussed earlier, the AAUP believes that tenure may be terminated 
only in accordance with the principles espoused in this Statement, 
and that the “termination of a continuous appointment because of 
financial exigency should be demonstrably bona fide.’ Further, 
the AAUP has promulgated procedures it believes should be fol- 
lowed in effectuating any such terminations.” Without necessarily 
assenting to the validity of these AAUP pronouncements, it is true 
that many of the courts which have been <alled upon to adjudicate 





5 See Krotkoff v. Goucher College, 585 F. 2d 675, 678 (4th Cir. 1978); 1940 Statement, 
supra note 17. 

** Johnson v. Board of Regents of the University of Wisconsin System, 377 F. Supp. 277 
(W. D. Wis. 1974), aff'd 510 F. 2d. 975 (7th Cir. 1975). 

5? 1940 Statement, supra note 17. 

Id. 

*° American Association of University Professors, 1976 Recommended Institutional 
Regulations on Academic Freedom and Tenure, in AAUP Poticy DOCUMENTS AND REPORTS 
(1977). For a critical review of this AAUP policy statement as it relates to financial exigency, 
see Furniss, The 1976 AAUP Retrenchment Policy, 57 EDUCATIONAL RECORD 133 (1976). 
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questions involving faculty layoffs based on claims of financial 
exigency have focused on these pronouncements as constituting the 
common academic community’s view. “The national academic com- 
munity’s understanding of the concept of tenure incorporates the 
notion that a college may refuse to renew a tenured teacher’s 
contract because of financial exigency so long as its action is 
demonstrably bona fide.” 

Just as legal arguments to protect tenured faculty from termi- 
nation for cause vary based on whether the institution involved is 
public or private in nature (i.e., constitutional or contract argument), 
so too the bases for defense of a termination due to financial 
exigency vary.” It is important to establish at the outset, however, 
that all courts faced with the question have recognized financial 
exigency as a valid basis for termination.” Both public” and pri- 
vate” institutions may terminate faculty when a financial exigency 
exists whether it is explicitly stated in the individual contract or 
university bylaws, or not stated at all.” The court’s inquiry into the 
validity of financial exigency termination is focused around the 
process by which administrative determination of the existence of 
financial exigency is reached, the standards used in applying the 
need for reductions to a particular faculty member, and whether 
such action is ‘bona fide.” “No case indicates that tenure creates a 
right to exemption for dismissal for financial reasons.’ 





” Krotkoff, 585 F. 2d at 678. See also Brown, Tenure Rights in Contractual and Consti- 
tutional Context, supra note 15; M. MIx, TENURE AND TERMINATION IN FINANCIAL EXIGENCY 
(1978). 

*' See generally, Note, The Dismissal of Tenured Faculty for Reasons of Financial 
Exigency, 51 INp. L. J. 417 (1976); Comment, Financial Exigency as Cause for Termination of 
Tenured Faculty Members in Private Post Secondary Educational Institutions, 62 Iowa L. R. 
481 (1976). 

” For a thorough discussion of relevant cases involving financial exigency terminations, 
see Tucker, Financial Exigency—Rights Responsibilities and Recent Decisions, 2 J. COLL. & 
U.L. 103 (1974), in conjunction with Wilson, Financial Exigency: Examination of Recent 
Cases Involving Layoff of Tenured Faculty, 4 J. COLL. & U.L. 187 (1977). 

* Levitt v. Board of Trustees of the Nebraska State Colleges, 376 F. Supp. 945 (D. Neb. 
1974); Klien v. Board of Higher Education of the City of New York, 434 F. Supp. 1113 (S.D.N.Y. 
1977). 

” Browzin v. Catholic University of America, 527 F. 2d. 843 (D. C. Cir. 1975); Lambert v. 
University of Dubuque, 255 N.W. 2d 168 (Iowa App. Ct. 1977). AAUP v. Bloomfield College, 
136 N. J. Super. 442, 346 A. 2d. 615 (App. Div. 1975). 

* In Johnson v. Board of Regents of the University of Wisconsin System, 377 F. Supp. 
227 (W. D. Wis. 1974), aff'd, 510 F. 2d 975 (7th Cir. 1975), tenure for faculty in the University 
of Wisconsin System was governed by state statutes, which contained no reference to 
termination due to financial exigency. District Court Judge Doyle determined that despite no 
reference to financial exigency in the statutes creating tenure rights, state law permitted 
termination on this basis. This same general principle applies in private institutions where 
on individual tenured faculty member's contract makes no reference to termination for 
financial exigency. The right to terminate is deemed “implicit.” See Krotkoff v. Goucher 
College, 585 F. 2d 675, 679 (4th Cir. 1978). 

* Krotkoff, 585 F. 2d at 679. 
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Probably the best-known case involving the issue of financial 
exigency as a basis for termination is AAUP v. Bloomfield College.” 
In that situation, the College was on the brink of bankruptcy. It gave 
notice to thirteen faculty members that they would be terminated, 
and placed all the remaining faculty on one-year terminal contracts. 
This had the effect of eliminating any tenure rights of the faculty. 
Bloomfield College had adopted a Tenure Code which duplicated 
the 1940 AAUP Statement, including the requirement that all ter- 
minations “because of financial exigency of the institution must be 
demonstrably bona fide.”” The trial court determined that a bona 
fide financial exigency did not exist, giving great weight to the fact 
that Bloomfield College had capital assets of sufficient value, which 
if liquidated, would cover operating expenses.” Further, the court 
found that in light of other actions taken by the Board of Trustees 
of the College, particularly the immediate hiring of replacement 
faculty and the placement of existing faculty on one-year contracts, 
the action of the Board could not be considered to have been in 
good faith. Thus the terminations themselves were not deemed 
bona fide as a result of financial exigency.’” 

On appeal, the Appellate Division of the Superior Court of New 
Jersey determined that the decision over proper management of 
assets was properly within the administrative discretion of the 
college board and that the trial court went beyond its authority in 
substituting its judgment for that of the board in this respect.'’”’ The 
appellate court stated nonetheless that the trial court was correct in 
finding that “The existence of a ‘financial exigency’ per se does not 
necessarily mean that the termination of tenure was proper.” The 
appellate court concurred in the trial court’s finding that the moti- 
vation for termination of tenure rights was other than that of 
financial exigency, thus determining that the terminations were not 
bona fide. 

The decision that a financial exigency exists rests with the 
governing board of the institution. Translating the emergency into 
measures for saving money through terminations of tenured faculty, 
however, requires a showing of good faith fostered by necessity: 


When there is a showing that the administrative body, in exercising its 
judgment, acts from honest convictions, based upon the facts which it 





* 136 N. J. Super. 442, 346 A. 2d 615 (1975). 

Id. 346 A. 2d at 616. 

* 129 N. J.Super. 249, 332 A. 2d 846 (1974). 

100 Id. 

‘01 346 A. 2d at 617. See also Krotkoff, 585 F. 2d at 681, where the court restated the 
holding in AAUP v. Bloomfield: “ . . . the existence of financial exigency should be determined 
by the adequacy of a college's operating funds rather than its capital assets.” cf. Scheuer v. 
Creighton University, 199 Neb. 618, 620-21, 260 N. W. 2d 595, 5S9-601 (1977). 

2 346 A. 2d at 617. 
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believes are for the best interests of the School, and there is no showing 
that the acts are arbitrary or generated by ill will, fraud, coercion, or other 
such motives, it is not the province of the court to interfere and substitute 
its judgment for that of the administrative body.'” 


It is in instances where appropriately determined financial 
distress is translated into dismissal that affected faculty are entitled 
to certain protections. While the economic interests and prospective 
employment of laid-off teachers deserves respect and appropriate 
protections, the fourteenth amendment does not prevent the lay-off 
of teachers. The Constitution does require, however, the affording 
of due process protections to ensure that protected property inter- 
ests are not taken arbitrarily." 

But the extensive pretermination due process procedures ap- 
plicable to terminations for cause are not fully applicable in exi- 
gency terminations. Due process protections in exigency situations 
may be applied after identification of lay-off personnel, but before 
final action is taken.’ The minimum procedures constitutionally 
required after the decision has been made have been held to include: 


furnishing each (faculty member) with a reasonably adequate written 
statement of the basis for the initial decision to lay off; furnishing each 
(faculty member) with a reasonably adequate description of the manner 
in which the initial decision had been arrived at; making a reasonably 
adequate disclosure to each (faculty member) of the information and data 
upon which the decision makers had relied; and providing each (faculty 
member) the opportunity to respond.'” 


Applying these protections, even in private college contract 
cases, provides a tenured faculty member who is terminated in a 
financial exigency the necessary mechanisms to ensure that the 
action was reasonable and that the faculty member is treated 


107 


fairly: 


Tenure’s real concern is with arbitrary or retaliatory dismissals based on 
an administrator's or a trustee's distaste for the content of a professor's 
teaching or research, or even for positions taken completely outside the 
campus setting.... It is designed to foster our society's interest in the 
unfettered progress of research and learning by protecting the profession's 
freedom of inquiry and instruction... . ' 


' Levitt v. Board of Trustees of the Nebraska State Colleges, 376 F. Supp. 945, 950 (D. 
Neb. 1974). 

Johnson, 377 F. Supp. 227. 

Td. In Klien v. Board of Higher Education of the City of New York, 434 F. Supp. 1113 
(S.D.N.Y. 1977), the court therein, applying the due process protections outlined in Johnson, 
held that post-termination hearings were constitutionally adequate. 

' Johnson, 377 F. Supp. at 240. 

' Krotkoff, 585 F. 2d 675. 

“Id. at 679-680, citing Browzin v. Catholic University, 527 F. 2d 843, 846 (D. C. Cir. 
1975). 








1980-81 TENURE AND PERIODIC PERFORMANCE REVIEW 23 


Hence, bona fide dismissals based on financial exigency do not 
threaten the values of academic freedom as protected by tenure. 

The AAUP policy states that ‘except in the case of retirement 
for age,’ as well as in situations of termination for cause and 
because of financial exigencies, faculty should have permanent 
tenure after the specified probationary period. Thus retirement due 
to age has been accepted as a basis for discontinuation of tenured 
appointments, even by academic professional organizations. 

The Age Discrimination in Employment Act Amendments of 
1978'° provide that no person may be forced to retire from employ- 
ment before age 70, unless there is sufficient basis to believe that an 
earlier retirement policy falls within the exceptions to that Act. One 
such specific exception states: 


Nothing in this Act shall be construed to prohibit compulsory retirement 
of any employee who has attained 65 years of age but not 70 years of age, 
and who is serving under a contract of unlimited tenure (or similar 
arrangement providing for unlimited tenure) at an institution of higher 
education. ... 1’ 


This exception is valid until July 1, 1982, at which time the minimum 
mandatory retirement age for faculty will become 70 years of age. 

While the statute does not define “unlimited tenure,” the In- 
terpretive Bulletin issued by the Department of Labor and later 
adopted by the Equal Employment Opportunity Commission pro- 
vides that the “minimum standards set forth in the 1940 Statement 
of Principles on Academic Freedom and Tenure .. .”'’” will be used 
as the basic list for determination of whether unlimited tenure 
exists at an institution.’’’ Thus the incorporation of the 1940 State- 
ment into federal policy, in explicit form, serves to codify the 
validity of the AAUP Statement and include retirement as a legal 
basis for termination of tenure. 

In recent years litigation has resulted from the lowering of 
mandatory retirement ages in colleges. In Rehor v. Case Western 
Reserve University,'"* the Supreme Court of Ohio validated the 


19 


1940 Statement, supra note 17. 

' Pub. L. 95-256, 92 Stat. 189. 

"' 29 U.S.C. § 633 a. 

''? 43 Fed. Reg. 58154 (1978). Enforcement authority for the 1967 Age Discrimination in 
Employment Act was transferred to the EEOC in 1979. The EEOC subsequently repromul- 
gated the Labor Department's Interpretive Bulletin. 29 C.F.R. §1625.11. 

'" In a joint statement of comments submitted on the Department of Labor's Interrretive 
Bulletin, Id., eleven national associations, led by the American Council on Education, 
requested the Department to delete the quotation of the 1940 Statement believing that such 
specificity “adds nothing to the definition and serves to create unanticipated problems.” 
Comments submitted January 5, 1979. See also Ford, The implications of the Age Discrimi- 
nation in Employment Act Amendments of 1978 for Colleges and Universities, 5. J. oF COL 
& U.L. 161 (1978-9). 

"* 43 Ohio St. 2d 224, 331 N.E. 2d 416 (1975). See also Fazekas v. University of Houston. 
565 S.W. 2d 299 (Tex. Ct. Civ. App. 1978): appeal dismissed, 99 S. Ct. 1487 (1979). 
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reduction of the institution’s mandatory retirement age from 70 to 
68. The court there held that a tenured faculty member, who 
received tenure when the retirement policy was 70, does not have 
a vested right in continued employment to age 70 in light of the 
lowered institutional retirement age: 


Academic tenure does not, in the manner expressed, vest a faculty member 
with the right to continued reappointment to the faculty, and we so hold. 
A vested right is a right fixed, settled, absolute, and not contingent upon 
anything. Such is not the case here. ... A university's grant of tenure to 
a faculty member does not preclude the university from thereafter chang- 
ing the retirement age for all faculty members including the tenured 
faculty member, provided the change is reasonable and uniformly appli- 
cable.’ 


Courts have reached similar conclusions when faced with 
retirement age changes in institutions within the public sector. In 
1971, the California legislature lowered the mandatory retirement 
age for faculty in the State higher education system from 70 to 67 
by statutory amendment. As a result, a faculty member who ac- 
quired tenure at a California State University when retirement age 
was at 70 was subsequently retired at age 67. In his suit against the 
trustees, the faculty member alleged breach of contract due to the 
change in the mandatory retirement age.''® The California court 
found that the power of the legislature to reduce the tenure of state 
service by changing the retirement age could not be limited by the 
contractural obligations to individuals. The individual does not have 
a vested right to continue employment beyond the condition fixed 
by statute, since the statute governs the employment contract itself. 

In July 1982 the minimum mandatory retirement age of 70 will 
become the national standard for college faculty under federal law. 
Faculty members with tenure may still be retired according to 
earlier institutional policies regarding age (but not less than age 65) 
until that date. It must be pointed out, however, that the overall 
question of the constitutionality of mandatory retirement is yet to 
be settled.’ 


Compatibility of Tenure, Academic Freedom, and Periodic Evaluations of 
Faculty Performance 


In Chung. v. Park, the court said “... the administration of the 
internal affairs of a college and especially the determination of 





' Rehor, 331 N.E. 2d at 420-421. 

'’ Schmier v. Trustees of the California State University, 74 Cal. App. 3d 314, 141 Cal. 
Rptr. 472 (1977). 

'' Compare Palmer v. Ticcione, 576 F. 2d 459 (2d Cir. 1978) in which the court upheld 
mandatory retirement for teachers at age 70, and Gault v. Garrison, 569 F. 2d. 993 (7th Cir. 
1977) in which the court rejected mandatory teacher retirement at age 65 without proof of a 
rational relationship to teacher fitness. Certiorari was sought and denied in both cases. 99 S. 
Ct. 1421 (1979). 
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professional competency is a matter peculiarly within the discretion 
of a college administration.”'’* While there is little doubt that the 
ultimate authority over decision-making power in this area rests 
with the administration, the reality is that only faculty can truly 
judge the competency of their professional peers. Indeed, this in- 
herent role of faculty in the central governance process was crucial 
to the Supreme Court’s decision that full-time faculty members are 
presumptively managerial employees excluded from coverage under 
the National Labor Relations Act.’”® 

Evaluations of competency in the probationary stages of a 
faculty member’s appointment are based on the three general areas 
of performance: teaching, research, and service. The responsibility 
for such evaluation has traditionally rested with departmental fac- 
ulty colleagues. Indeed, the AAUP, in its own policy documents 
issued in support of its 1940 Statement, has said: ‘““Any recommen- 
dation regarding renewal or tenure (of a probationary faculty mem- 
ber) should be reached by an appropriate faculty group. ...””'”’ This 
principle of faculty review and recommendation for administrative 
action is followed in most institutions. Additionally, those recom- 
mendations are generally accepted by administrations. A 1972 study 
by the Higher Educational Panel of the American Council on 
Education confirms that faculty recommendations on the award of 
tenure are traditionally followed. Forty-two percent of the institu- 
tions responding to the study reported the granting of tenure to all 
faculty members recommended for tenure by their appropriate 
faculty groups in 1971. Two-thirds of the total institutions respond- 
ing granted tenure to 70% or more of those considered for tenure.'” 
Clearly faculty review plays a significant role in awards of tenure. 

While institutional regulations requiring mandatory reviews of 
probationary faculty generally exist throughout higher education, 
so as to determine whether such probationary faculty meet 
scholarly and instructional standards justifying the awarding of 
tenure, no similar requirements normally exist for evaluating 
whether tenured faculty have maintained those standards. Yet such 
a need has long been recognized, even by tenure’s greatest propo- 
nents. In describing the arguments made against the institution of 
tenure, the Commission on Academic Tenure in Higher Education 
cites the following as among eleven common arguments: ‘“Tenure, 
by ensuring permanence of appointment, diminishes accountability, 
fosters mediocrity and ‘deadwood,’ and makes it excessively diffi- 


"514 F. 2d at 387. 

''’ NLRB v. Yeshiva University, 48 U.S.L.W. 4175 (1980). 

'’ American Association of University Professors, 1971 Statement on Procedural Stan- 
dards in the Renewal or Nonrenewal of Faculty Appointments, in AAUP PoLicy STATEMENTS 
AND REPORTS (1977). 

'?! FACULTY TENURE, supra note 13 at 6, 215-226. See also W.T. Furniss, Faculty Tenure 
and Contract Systems—Current Practice, ACE Special Report, July 27, 1972. 
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cult for an institution to rid itself of an incompetent or irresponsible 
professor.”’” In discussing the arguments in favor of and against 
tenure the Commission states further: 


Some of the criticisms of tenure are valid, as knowledgeable and candid 
proponents of tenure have always admitted. No system involving the 
judgment of persons can ever be foolproof; tenure decisions have on 
occasion been wrong and will continue to be. People change as they grow 
older; the powers and energies of some will decline, and some will decide 
to coast and take it easy. Institutions wishing to upgrade themselves have 
in fact found their efforts impeded by the presence of certain tenured 
faculty members, who were perhaps competent enough by the earlier 
standards but mediocre by the new.'”” 


The evolution of new knowledge is increasing at an enormous 
rate. At the same time colleges are finding themselves with greater 
budget stringencies than in past decades. It is therefore especially 
relevant today, and not simply legally defensible, for institutions to 
systematically address the matter of continued faculty compe- 
tence.’ 

Tenured faculty within an institution are constantly involved 
in reviewing their colleagues’ performance. They do so when pro- 
motions are being considered, and yearly if merit salary increases 
are available. Yet these reviews are not as potentially threatening 
as performance evaluations whose results may be more severely 
adverse than non-promotion in a particular year or a low merit 
salary increase. 

A systematic process of reviewing tenured faculty for purposes 
of determining continued competence could be adopted at every 
institution where tenure is used. Such a process, developed jointly 
between faculty and administration, and tailored to the same stan- 
dards for faculty ability employed in the initial tenure decision, 
would not infringe upon tenure or impair academic freedoms. 

As discussed above, tenure ensures against the infringement of 
academic freedom, but it does not insulate faculty from fair assess- 
ments of their competence to perform appointed duties. Periodic 
reviews themselves do not violate the principles of academic free- 
dom; they simply assess performance in order to provide informa- 


' FACULTY TENURE, Id. at 14. See also J. O'Toole, A Conscientious Objection, in TENURE 
(1979). 

' FACULTY TENURE, Id. at 19-20. 

'* Recent literature on the evaluation and improvement of faculty includes: K. EBLE, 
PROFESSORS AS TEACHERS (1972); |. GAFF, TOWARD FACULTY RENEWAL (1975); C. LEE, IMPROVING 
COLLEGE TEACHING (1967); R. I. MILLER, EVALUATING FACULTY PERFORMANCE (1974); A. B. 
Smith, Faculty Development and Evaluation in Higher Education. ERIC Higher Education 
Research Report No. 8, (1976); New Directions for Higher Education: Facilitating Faculty 
Development. No. 1. (M. Freedman ed. 1973); New Directions for Institutional Research: 
Evaluating Faculty Performance and Vitality, No. 20 (N. R. Kirschling ed. 1978). 
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tion which may be used for a variety of purposes. Results of periodic 
performance reviews can be used in promotion decisions, in iden- 
tification of faculty for retraining or revitalization, or for allocation 
of sabbatical leaves. If retraining is deemed to be an impossibility 
or determined to be too costly to undertake,”” the information can 
be used as evidence of incompetency for termination purposes, or 
as a justifiable basis for determinating which faculty will be ter- 
minated due to financial exigency.’ The use of the performance 
review information in this way is no different from the use of 
information accumulated in an initial tenure review on which 
continuations or nonrenewals are based. 

It is important to note that the outcomes of the reviews alone 
may not result in immediate revocation of tenure and termination 
before appropriate due process protections are afforded the faculty 
member. The reviews merely provide a fair evaluation of a col- 
league's ability, or inability, to successfully complete assigned du- 
ties, based upon the standards for faculty established at the insti- 
tution. Should the periodic performance review of a tenured faculty 
member result in a determination that the individual is not up to 
the standards expected for faculty at the institution, the administra- 
tion could employ one of several options for action. For example, 
the administration could offer retraining, sabbatical leaves, or other 
options which would promote remediation of these deficiencies. If 
retraining is not feasible,'”’ or if offered retraining is rejected, 
termination based on incompetency could be initiated. All of the 
due process protections afforded any individual facing loss of 
property interests or contractual rights of tenure must and should 
then be brought into play.’ The evaluation information gathered 
from the periodic review would serve as evidence of incompetency 
introduced at the hearing. The due process protections would assure 
that the assessment was not arbitrary or capricious but was based 
on valid grounds. The due process protections would further ensure 
that the termination sought was based on an assessment of com- 





"2° Note that age may not be a factor in determining the appropriateness or feasibility of 
one alternative over another. Thus if a faculty member requires remediation of deficiencies, 
simply because that person is approaching retirement age, he/she should not be treated 
differently (i.e., terminated or involuntarily early retired) due to his/her age. See text 
accompanying notes 110 to 113. 

"°In Krotkoff, the faculty member claimed that the institution had an obligation to 
retrain her for appointment to another disciplinary department in the institution rather than 
terminate her due to financial exigency. The court found that while ‘a demonstrably bona 
fide termination” for financial exigency includes the requirement for the college “to make 
reasonable efforts to find Krotkoff alternate employment at Goucher,” the court specifically 
found that “tenure does not entitle a professor to training for appointment in another 
discipline.” 585 F. 2d at 682. cf. Browzin v. Catholic University, 527 F. 2d 843, 850-851 (D. C. 
Cir. 1975). 

'" Supra note 125. 

"28 See text accompanying notes 17 to 36. 
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petency, not a pretense to punish for permissible exercises of 
academic freedoms or constitutional rights.’*” These are the same 
protections afforded a faculty member not awarded tenure who 
alleges that the tenure denial was based on other grounds than 
performance. 

Such a system may have obvious problems. The first is to 
convince faculty of the need for such internal reviews—reviews 
that would benefit the institution but not necessarily individual 
professors. If faculty are not so convinced, then their participation 
in reviews of colleagues will likely not result in complete or un- 
biased findings. The ‘‘old buddy” system will prevail over fair, 
complete, and impartial reviews. Secondly, fear of litigation, based 
on defamation, will surely be a substantial inhibition to full faculty 
participation, particularly if findings of incompetency are forthcom- 
ing. 

Both of these obstacles can be overcome. Faith in faculty 
integrity is fully justified, for the principle of professional self- 
policing is alive and well in academia. If faculty are brought into 
the process at an early stage, both in the development of assessment 
standards denoting competence, and in the design of the process 
effectuating the reviews, their full participation should be assured. 
Additionally, obtaining opinions of experts from different institu- 
tions will provide confirming external assessments. 

In the area of defamation, fair and impartial assessments of 
performance should not subject faculty and administration evalua- 
tors to liability. As Professor Stevens has stated in a recent article 
on evaluation and privilege: 


... recovery of damages from a college or university or individual defen- 
dent for a statement critical of an educator's competence appears to be 
difficult. (citations omitted) An absolute privilege may attach to state- 
ments made by administrators at a state institution, a common lew 
conditional privilege may protect most other communicators, and a con- 
stitutional conditional privilege may apply to statements published by the 
media and, perhaps, to some communications on a smaller scale. In most 
cases, these defenses should be effective shields against liability.'” 


Comparisons can be drawn to other professions with similari- 
ties to tenure. Attorneys and judges are licensed by the Bar and 
deemed to be able to perform their duties throughout their lives or 
until challenged through professional disciplinary action, malprac- 
tice suits, or reversal of cases on appeal due to ineffective assistance 
of counsel. All these actions are undertaken only after a demon- 
strated extreme level of incompetence on the part of the lawyer.'”! 

' See text accompanying notes 7 to 12. 

' Stevens, Evaluation of Faculty Competence as a Privileged Occasion, 4]. COLL. & U.L. 
281, 290-291 (1977). 

'' Oakes, Lawyer and Judge: The Ethical Duty of Competency in Ethics and Advocacy, 
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There is a clear reluctance within the legal community to proceed 
with disciplinary actions leading to the imposition of sanctions,’” 
such as disbarment, just as there is reluctance to challenge tenure. 
Nonetheless, disciplinary actions against attorneys have increased, 
and one commentator has seen this expansion and increased effec- 
tiveness of disciplinary proceedings in law as the only way to 
preserve self-regulation.’ However, the public criticism of the 
competence of attorneys’ goes on and is echoed in the denounce- 
ment of tenure as harboring incompetents.’” There is growing 
movement within the Bar to require periodic recertification exami- 
nations of some kind to assure continuing competence,’” and to 
certify competence in a given specialty.’ The principle of recerti- 
fication of competence for faculty through periodic review systems 
seems equally warranted. 

Such periodic reviews of tenured faculty, though used sparingly 
at institutions of higher education presently, are certainly consistent 
with the principles of tenure, since incompetency is a valid basis 
for its revocation. It is equally consistent with management princi- 
ples espoused by the various professorate organizations, such as the 
AAUP. In other policy documents, the AAUP has insisted on faculty 
participation in periodic reviews of administrators: 


The decision to retain or, more significantly, not to retain an administrator 
should be subject to the same deliberative process and made by the same 
groups responsible for his selection. Whereas the selection of an admin- 
istrator is essentially an exercise in foresight, a decision respecting his 
retention affords the opportunity for relevant academic groups to assess, 
on the basis of experience, the confidence in which the administration is 
held." 


Such reasoning equally applies to reviews of tenured faculty. 





Final Report of 1978 Annual Chief Justice Earl Warren Conference on Advocacy in the 
United States, 1978. 

'82 Marks and Cathcart, Discipline within the Legal Profession: Is it Self-Regulation? 1974 
U. III. L.F. 193. (The authors collected all available data on discipline from several jurisdictions 
and found that only between one and two percent of all complaints resulted in any formal 
disciplinary action). 

"SS Woytash, It’s Time to Do Something About Lawyer Competence, 64 A.B.A.J. 308 
(1978). 

"4 Blum, A. Perspective on the Bar, 53 Cat Sr. B.J. 98, 105 at n. 7 (1978). Discussion of a 
1973-74 A.B.A. survey which found that 79% of the public believed that people failed to seek 
legal advice because they had no means by which to assess attorneys’ competence. 

' Supra note 122. 

6 Bight states have continuing legal education requirements to retain practice certifi- 
cation: Colorado, Idaho, lowa, Minnesota, North Dakota, Washington, Wisconsin, and Wy- 
oming. 

'" See, e.g.., California State Bar specialization proposal and 1979 ABA resolution on 
specialization. 

'8 American Association of University Professors, Faculty Participation in the Selection 
and Retention of Administrators, in AAUP PoLicy STATEMENTS AND REPORTs (1977). See also 
therein, 1966 Statement on Government of Colleges and Universities. 
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Conclusion 


While tenure is an integral component in protecting the rights 
of faculty, tenure does not provide an absolute right to continued 
employment. It is conditional upon a faculty member’s maintenance 
of competency and compliance with contract obligations and the 
rules of an institution. Tenure may be removed for just cause, in 
conditions of financial exigency, or on retirement. 

The periodic review of faculty performance is one manner of 
addressing the ever present need to ensure excellence in the uni- 
versity. Implementation of such a systematic process would also 
address the increasing public demand for accountability. The 
information acquired from expert examinations of competence 
could be used as a basis for many institutional decisions, such as 
promotion, salary adjustments, or allocation of sabbatical leaves. If 
such reviews disclose incompetency, retraining might be offered or 
the information may validly be used as evidence in a due process 
procedure for the termination of tenure. Such usage would not 
violate the principles of academic freedom, as protected by tenure, 
since incompetency is a valid basis for tenure termination, and 
since the due process procedures would ensure that impermissible 
reasons, including those violative of the principles of academic 
freedom, are not considered. 


If a professor knows a subject but cannot impart it as a living whole, so 
that it will live and grow in the minds of honest and earnest students; if 
he teaches the words of the book, or the mere letter of his own lectures, 
or the equally dead contents of his verbal memory, he is incompetent, and 
should be discharged. (William D. W. Hyde, President, Bowdoin College, 
1901)'”” 


'’ Hyde, Academic Freedom in America, in THE AMERICAN CONCEPT OF ACADEMIC 
FREEDOM IN FORMATION. (W. P. Metzger ed. 1977). 








TENURE BY DEFAULT: 
THE NON-FORMAL ACQUISITION 
OF ACADEMIC TENURE 
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“Liberty” and “property” are broad and majestic terms. They are among 
the “[g]reat [constitutional] concepts... purposely left to gather meaning 
from experience....[T]hey relate to the whole domain of social and 
economic fact, and the statesmen who founded this Nation knew too well 
that only a stagnant society remains unchanged.” 


—Stewart, J., quoting Frankfurter, J.’ 


The practice of granting or recognizing tenure” in academic 
offices has developed throughout the history of education,’ but the 
course of tenure’s legal protections has been more circular than 
evolutionary. Until barred by statute in the nineteenth century, 
English common law recognized and protected tenure of office as 
property.’ However, as the United States Supreme Court confirmed 
in Dartmouth College v. Woodward,’ common law tenure of office 
was not assimilated into the American legal system.® In Board of 





* B.A., 1973, Georgia State University; ].D., 1977, Emory University. Assistant to the Executive 
Secretary of the Board of Regents of the University System of Georgia. The author expresses 
his appreciation to Mr. Henry G. Neal, Executive Secretary of the Board of Regents, and Dr. 
Mary Ann Hickman, Assistant Vice Chancellor for Personnel of the University System of 
Georgia, for their encouragement and valuable comments, and to Mrs. Lucile Adams for her 
kind and patient assistance. The views expressed herein are the author's. 

"Stewart, J., writing for the majority in Board of Regents v. Roth, 408 U.S. 564, 571 
(1972), quoting Frankfurter, J., dissenting in National Mut. Ins. Co. v. Tidewater Transfer Co., 
337 U.S. 582, 646 (1949). 

* There is no universally accepted definition of “academic tenure.” See C. BYSE AND L. 
JOUGHIN, TENURE IN AMERICAN HIGHER EDUCATION: PLANS, PRACTICES, AND THE LAW 133 (1959) 
(hereinafter cited as BysE & JOUGHIN). For the purpose of this article “academic tenure” is 
defined as: 


an arrangement under which faculty appointments in an institution of higher 
education are continued until retirement for age or physical disability, subject to 
dismissal for adequate cause or unavoidable termination on account of financial 
exigency or change of institutional program. 


COMMISSION ON ACADEMIC TENURE IN HIGHER EDUCATION, FACULTY TENURE: A REPORT AND 
RECOMMENDATIONS 256 (1973) (italics in the original). 

° See generally Metzger, Academic Tenure in America: A Historical Essay in CoMMIs- 
SION ON ACADEMIC TENURE IN HIGHER EDUCATION, FACULTY TENURE: A REPORT AND RECOM- 
MENDATIONS 93-159 (1973) (hereinafter cited as Tenure); R. HOFSTADTER AND W. METZGER, 
THE DEVELOPMENT OF ACADEMIC FREEDOM IN THE UNITED STATES (1955) (hereinafter cited as 
ACADEMIC FREEDOM). 

“1 W. HoLpswort, A History OF ENGLISH LAW 246-51 (7th ed. 1956). 

547 U.S. (4 Wheat.) 518 (1819). 

® See, e.g., Bracken v. Vistors of William & Mary, 7 Va. (3 Call) 573 (1790); see generally, 
ACADEMIC FREEDOM, supra note 3, at 460-66; Reich, The New Property, 73 YALE L.]. 733 (1964). 
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Regents v. Roth,’ decided over one hundred and fifty years after 
Dartmouth College, the Supreme Court harmonized American law 
with its English antecedents, finding tenure in academic offices to 
be contractual property protected by the due process clause of the 
Fourteenth Amendment. 

Yet almost a decade after the decisions, the impact of Roth and 
its companion case, Perry v. Sindermann,’ is not fully appreciated. 
Roth is now well known to require a hearing before a tenured 
professor may be dismissed.’ However, the greater significance of 
Roth is that it rewrote due process analysis, shifting the determi- 
nation of when due process applies from the weight of the interest 
affected—either right or privilege—to the nature of the interest— 
either liberty or property.” Whether an interest such as tenure 


constitutes property deserving constitutional protection became a 
question of state, not constitutional, law.'' Sindermann explained 
that a claim to tenure is protected property even when formal 
tenure does not exist, if an implied right to tenure is enforced by 
state law.’” But few courts fully follow the reasoning of Roth and 
Sindermann, creating a proliferation of erratic decisions on non- 


* 408 U.S. 564 (1972). 

* 408 U.S. 593 (1972). 

* See generally Friendly, “Some Kind of Hearing,” 123 U. Pa. L. REv. 1267 (1975); Note, 
Specifying the Procedures Required by Due Process: Toward Limits on the Use of Interest 
Balancing, 88 HARv. L. REv. 1510 (1975). 

"408 U.S. at 570-71; see also Saphire, Specifying Due Process Values: Toward a More 
Responsive Approach To Procedural Protection, 127 U. Pa. L. REv. 111, 125-33 (1978). 

" Roth states: 





Property interests, of course, are not created by the Constitution. Rather, they are 
created and their dimensions are defined by existing rules or understandings that 
stem from an independent source such as state law.... 


408 U.S. at 577. Accord, Board of Curators v. Horowitz, 345 U.S. 78, 82 (1978); Sindermann, 
408 U.S. at 602 n.7 (quoting Roth). See also Burger, C.J., concurring in Roth and Sindermann, 
emphasizing that whether tenure is property is “essentially” a matter of state law. Id. at 603. 
Compare the majority and dissenting opinions in Bishop v. Wood, 426 U.S. 341, 344, 353 (1976) 
(Stevens, J., writing for the majority: property interests “must be decided by reference to 
state law”; Brennan, J., dissenting: “[t]here is certainly a federal dimension to the definition 
of ‘property’ in the Federal Constitution”). 

A lively debate is carried on by commentators on whether property interests can or 
should be created by the Constitution. E.g., Monaghan, Of “Liberty” and “Property,” 62 
CorNELL L. REv. 405, 434-44 (1977); Rabin, Job Security and Due Process: Monitoring Admin- 
istrative Discretion Through a Reasons Requirement, 44 U. Cut. L. REv. 60, 72-74 (1976); Reich, 
supra note 6; Tushnet, The Newer Property: Suggestions For the Revival of Substantive Due 
Process, 1975 Sup. Ct. Rev. 261; Van Alstyne, Cracks in “The New Property”: Adjudicative 
Due Process in the Administrative State, 62 CORNELL L. REv. 445, 480-90 (1977). 

However, it is sufficient for the purpose of this article to note that the Supreme Court 
recognizes that tenure in a position created by the state is defined by state law. Bishop V. 
Wood, 426 U.S. at 349 n.14; Perry v. Sindermann, 408 U.S. at 602 n.7; Board of Regents v. 
Roth, 408 U.S. at 577-78; cf. Arnett v. Kennedy, 416 U.S. 134 (1974) (tenure in a position 
created by federal law is defined by federal law). 

" 408 U.S. at 601-02. 
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formal tenure.’® This article seeks to resolve some of the problems 
posed by non-formal tenure claims by advancing a common law 
analysis applicable to employment relationships in private as well 
as public institutions.’ 


I 
ROTH and SINDERMANN: 


The Constitutional Analysis 


The benchmarks of due process analysis for tenured faculty 
are the now familiar Board of Regents v. Roth and its highly 
complementary companion Case, Perry v. Sindermann. In Roth the 
Supreme court finally eschewed the crumbling “right-privilege dis- 
tinction’ to rewrite Fourteenth Amendment analysis, holding that 
the right to due process hinges on whether one is deprived of liberty 
or property. Sindermann amplifies Roth, explaining how certain 
protected property rights are created and identified. Together, Roth 
and Sindermann mark the limits of what due process potentially 
may protect, but within those extremes leave the determination of 
what actually is protected to other sources of law.”® 

To give content to the concepts of liberty and property, the 
Roth Court first surveyed its previous decisions and recognized that 
tenured positions and positions held according to contract are 
treated as protected property rights. It is significant that the Court 
also recognized that implied promises of continued employment are 
procedurally protected. This point is not developed further in Roth, 
but it becomes the crux of the property analysis in Sindermann. 

To guide further inquiry, the Court then delineated certain 
attributes of constitutionally protected interests. A “unilateral ex- 
pection” of a benefit is not constitutionally protected; to establish 
a property interest in a benefit, such as tenure, one must have a 


"’ See, e.g., Haimowitz v. University of Nev., 579 F.2d 526 (9th Cir. 1978); Soni v. Board 
of Trustees of the Univ. of Tenn., 513 F.2d 347 (6th Cir. 1975), cert. denied, 426 U.S. 919 (1976); 
Assaf v. University of Tex. Sys., 399 F. Supp. 1245 (S.D. Tex. 1975), appeal dismissed, 557 
F.2d 822 (5th Cir. 1977) (without opinion), 435 U.S. 992 (1978) (dismissed as moot). 

'* While the requirements of due process apply only to public institutions, see generally, 
Annot., 37 A.L.R. Fep. 601 (1978), state common law—which the Court emphasized is the 
determinant of due process—applies to private as well as public institutions. Thus, any 
framework developed according to Roth and Sindermann to analyze the common law 
enforceability of tenure claims will apply to employment relationships in all institutions. 

'° 408 U.S. at 571; see generally Van Alstyne, The Demise of the Right-Privilege 
Distinction in Constitutional Law, 81 HArRv. L. REv. 1439 (1968). 

'® Later cases show how far the Court will go to maintain this framework, see Wood, 
426 U.S. 341 (1976); Kennedy, 416 U.S. 134 (1974). See generally Rabin, supra note 11; Saphire, 
supra note 10, at 125-33; Van Alstyne, supra note 11; Comment, Fear of Firing: Arnett v. 
Kennedy and the Protection of Federal Career Employees, 10 Harv. Civ. RiGuts-Clv. Lis. L. 
REv. 471 (1975). 
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“legitimate claim of entitlement to it.”'’ But the essence of the 
property analysis is not the abstract determination that one has 
either a “legitimate” or a “unilateral” claim of entitlement to tenure. 
A court must go to some source of law other than the Constitution, 
such as state law, to examine the claim.” It is the existence or 
absence of independent support that determines whether a claim is 
legitimate or unilateral, not a court’s subjective determination of 
whether the claim is a “reasonable expectation.” 

The Roth Court did not significantly expand on its general 
observations, since professor Roth asserted no right to tenure or to 
continued employment per se. But in Sindermann the Court was 
presented with a professor who claimed that, even though he had 
no employment contract or formal tenure, his long-term employ- 
ment and reasonable reliance upon assurances of job security 
entitled him to tenure. As it made clear in Roth, the Sindermann 
Court re-emphasized that property interests protected by the Con- 
stitution are not narrowly confined to a few rigid forms. Even 
though one has no formal award of tenure, tenure may be estab- 
lished “if there are such rules or mutally explicit understandings 
that support a claim of entitlement.’”’ Within these parameters, 
there are numerous common law or statutory theories upon which 
non-formal tenure can be based. 

Roth and Sindermann specifically invite the use of contrac- 


tual,”) quasicontractual” and detrimental reliance” theories to en- 
force the claim to entitlement. Further, the language of the Court in 
these two cases, particularly that cited at the head of this article, 
invites creativity in framing the theory on which the property 
interest is based. Thus other theories may be found in equity, such 
as laches or estoppel,” that in cases of long, continuous employment 


'" 408 U.S. at 577. 

'“ Id.; Wood, 426 U.S. at 344 n.7; Sindermann 408 U.S. at 602 n.7. 

'’ Sindermann, 408 U.S. at 601-03; Zimmerer v. Spencer, 485 F.2d 176, 177 (5th Cir. 1973). 
The Court's definition of property is designed to prevent the nebulous concept of “expectancy 
of re-employment,” developed in some circuits, from determining protected interests. Com- 
ment, Board of Regents of State Colleges v. Roth: Procedural Due Process and the Rights of 
Nontenured Teachers, 3 N.Y.U. Rev. L. Soc. CHANGE 179, 188 (1973). Compare, Ferguson v. 
Thomas, 430 F.2d 852 (5th Cir. 1970) and Drown v. Portsmouth Sch. Dist., 435 F.2d 1182 (1st 
Cir. 1970), cert. denied, 402 U.S. 972 (1971) with Assaf v. University of Tex. Sys., 399 F. Supp. 
1245, 1250 n.3 (S.D. Tex. 1975), appeal dismissed, 557 F.2d 822 (5th Cir. 1977) (without opinion), 
435 U.S. 992 (1978) (dismissed as moot). For a pre-Roth survey of circuits, see Orr v. Trinter, 
444 F.2d 128 (6th Cir. 1971), cert. denied, 408 U.S. 943 (1972). The more restrictive analysis 
adopted by the Roth Court is exemplified by Green v. Howard Univ., 412 F.2d 1128 (D.C. Cir. 
1969) (contract analysis of right to hearing under university regulations). 

* 408 U.S. at 601. 

*' Sindermann, 408 U.S. at 601-02. See generally Brown, Tenure Rights in Contractual 
and Constitutional Context, 6 J. oF L. & Ep. 279 (1977). 

*° See 3 A. Corin, CoRBIN ON CONTRACTS §§ 561-572A (1960). 

“' See 1 A. CorsBin, CorBIN ON CONTRACTS §§ 193-209 (1960). 

** See, Campbell v. Sirak, 476 F. Supp. 21 (S.D. Ohio 1979). 
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may provide a basis for enforcing the tenure claim where a contract 
theory does not.” Tort law,” particularly as to business torts such 
as interference with prospective advantage, may prove ironically 
fruitful as a basis for enforcing “reasonable expectations.””’ And, 
of course, state statutes may create constitutional statutory entitle- 
ments enforceable in state” as well as federal courts.” 

Yet it is at this juncture in the analysis that most courts balk. 
Rather than search for the basis of a tenure claim in the common 
law of contracts, many courts simply query whether the facts 
support a subjectively reasonable expectation of tenure.” It is quite 
obvious that such an approach gives a court extreme latitude in 
determining whether a professor has obtained tenure. It is equally 
obvious that this approach was specifically condemned by the 
Court’s shift from the right-privilege distinction to the liberty-prop- 
erty analysis. For whether or not that shift was intended to preclude 
the growth of a federal common law” of tenure, that is the result.” 
The Court determined that actual state law—not the collective 
enlightened conscience of the federal judiciary—defines property 
interests protected by due process.” A federal court that simply 





° Compare Johnson v. Fraley, 470 F. 2d 179 (4th Cir. 1972) with Blunt v. Marion County 
Sch. Bd., 515 F.2d 951 (5th Cir. 1975). See generally Henderson, Promissory Estoppel and 
Traditional Contract Doctrine, 78 YALE L.J. 343 (1969). 

** Charles v. Onondaga Comm. College, 418 N.Y.S.2d 718 (Sup. Ct. 1979). See also 
Cowan, Interference with Academic Freedom: The Pre-Natal History of a Tort, 4 WAYNE L. 
REV. 205 (1958). 

>? Bomar v. Keyes, 162 F.2d 136 (2d Cir. 1947) (L. Hand, J.); Lyon v. Bennington College, 
400 A.2d 1010 (Vt. 1979). 

** McLendon v. Morton, 249 S.E.2d 919 (W. Va. 1978). But see Note, Statutory Entitle- 
ment and the Concept of Property, 86 YALE L.J. 695 (1977). 

** Skehan v. Board of Trustees of Bloomsburg St. College, 590 F. 2d 470 (3d Cir. 1978). 
See generally Note, Protecting State Procedural Rights in Federal Court: a New Role for 
Substantive Due Process, 30 STAN. I..J. 1019 (1978). 

™ E.g., Wells v. Board of Regents of Murray St. Univ., 545 F.2d 15 (6th Cir. 1976) (facts 
did not establish “reasonable expectation of continued employment"); Soni v. Board of 
Trustees of Univ. of Tenn., 513 F.2d 347 (6th Cir. 1975), cert. denied, 426 U.S. 919 (1976) 
(assurances created a “reasonable expectation of continued employment"); Tyler v. College 
of William and Mary, 429 F. Supp. 29 (E.D. Va. 1977) (facts failed to establish “legitmate 
claim of entitlement to continued employment"); Assaf v. University of Tex. Sys., 399 F. 
Supp. 1245 (S.D. Tex. 1975), appeal dismissed, 557 F.2d 822 (5th Cir. 1977) (without opinion), 
435 U.S. 992 (1978) (dismissed as moot) (failure to notify of non-renewal in a timely manner 
created a “justified expectation interest” in re-employment). 

5! See generally Note, The Federal Common Law, 82 Harv. L. REv. 1512 (1969); see also 
Monaghan, The Supreme Court 1974 Term, Forward: Constitutional Common Law, 89 Harv. 
L. REv. 1 (1975). 

* Wood, 426 U.S. at 349 n.14; but see Rabin, supra note 11, at 72. 

* See note 11, supra. This argument cuts both ways; state law can prevent as well as 
establish the enforceability of the claim of entitlement. Guerra v. Roma Ind. Sch. Dist., 444 F. 
Supp. 812 (S.D. Tex. 1977) (state law provides that where school district fails to adopt 
continuing contract law it may not adopt automatic tenure plan); but see Hennessey v. 
N.C.A.A., 564 F.2d 1136 (5th Cir. 1977) (state law prevents legally enforceable right against 
employer but allows enforcement against third parties); Soni v. Board of Trustees of Univ. of 
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applies the ‘“reasonable-versus-unilateral-expectation” standard to 
determine whether tenure exists, without resort to state law, makes 
federal common law in violation of Roth and Sindermann.™ 

An example of this ingenuousness is found in Haimowitz v. 
University of Nevada.” There the Ninth Circuit Court of Appeals 
concluded that “[t]he vast majority of cases considering claims of 
de facto expectations in the face of established tenure systems reject 
the idea that any protected interest may be created.” The court 
found that one cannot reasonably expect to have achieved tenure 
by non-formal means when a formal tenure scheme exists.”’ But if 
one is to be faithful to Roth and Sindermann, only a state court 
viewing a particular tenure policy in the light of the law of that 
state—or a federal court explicitly purporting to do so*’—can legit- 
imately make the judgement that no set of facts conceivably could 
establish an enforceable claim to tenure outside the formal require- 
ments of a tenure policy.’ When a federal court makes such a 
pronouncement as a self-evident generality, it speaks outside its 
authority under the Constitution.” 

To evaluate non-formal tenure claims, Sindermann requires 
recourse to rules and understandings mutually explicit between the 
faculty member and institution to determine if there is, under state 
law, an enforceable claim to tenure.*' The Sindermann Court noted 


Tenn., 513 F.2d 347 (6th Cir. 1975), cert. denied, 426 U.S. 919 (1976) (assurances of continued 
employment to alien faculty member created “reasonable expectation of future and continued 
employment,” notwithstanding a university regulation and state law which prevented tenured 
appointments to aliens). 

* See Statutory Entitlement, supra note 28, at 696 n.9 (noting that various lower courts 
have expanded the concept of statutory entitlement well beyond the Supreme Court's use of 
the term to include “expectations”. 

"579 F. 2d 526 (9th Cir. 1978). 

"Id. at 528. The cases cited provide only indirect support. See also Davis v. Oregon St. 
Univ., 591 F.2d 493 (9th Cir. 1978); Woods v. University of So. Miss., 539 F.2d 529 (5th Cir. 
1976); Watts v. Board of Curators, Univ. of Mo., 363 F. Supp. 883 (W.D. Mo. 1973), aff'd, 495 
F.2d 384 (8th Cir. 1974); cf. Steinberg v. Elkins, 470 F. Supp. 1024 (D. Md. 1979) (refusing to 
find, as a matter of law, that existence of formal tenure policy precludes nonformal tenure). 

" A supportable variation to the Haimowitz approach is found in Ryan v. Aurora City 
Bd. of Ed., 540 F.2d 222 (6th Cir. 1976). There the court found that the statutorily established 
formal tenure system was intended by the legislature to be the exclusive method of gaining 
tenure. 

* See, e.g., Guerra v. Roma Ind. Sch. Dist., 444 F. Supp. 812 (S.D. Tex. 1977); but see 
Sindermann, 408 U.S. at 604 (Burger, C.J., concurring): 


If relevent state contract law is unclear, a federal court should, in my view, abstain 
from deciding whether one is constitutionally entitled to a prior hearing, and the 
teacher should be left to resort to state courts on the questions arising under state 
law. 

" Sindermann, 408 U.S. at 602 n.7. 

“ See generally The Federal Common Law, supra note 31. 


This is only the first phase of the due process analysis of Roth; that is, whether a 
right to due process exists. Id. at 570-71. However, the next step is to determine what process 
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that in most cases the common law of contract® provides that even 
where an agreement has been formalized in writing: 


Explicit contractual provisions may be supplemented by other agreements 
implied from “the promisor’s words and conduct in the light of surround- 
ing circumstances.” And, “[t]he meaning of the promisor’s words and acts 
is found by relating them to the usage of the past.” (Citations omitted.)* 


This observation follows directly from the Court’s premise that 
the common law controls property interests; the rudimentary prin- 
ciple of contract construction—that the words of a contract must 
be interpreted with reference to the particular trade involved— 
applies with equal force in the academic setting. Yet on the heels of 
this clear observation, the Court hypothesized a theory that has 
proved particularly troublesome: 


Just as this Court has found there to be a “common !aw of a particular 
industry or of a particular plant” that may supplement a collective- 
bargaining agreement, Steelworkers v. Warrior & Gulf Co., 363 U.S. 574, 
579, so there may be an unwritten “common law” in a particular university 
that certain employees shall have the equivalent of tenure.“ 


Although the ‘“‘campus common law” theory is more nebulous 
than even the “reasonable expectation” analysis,” it is clear from 
the Court’s analogy to the “common law of the plant” that the Court 
did not intend to create a new source of law through which a claim 
to tenure could be enforced.** Campus common law, like the com- 
mon law of the plant, uses the facts and circumstances of an 
employment contract's creation as a source for determining how 
the contract should be read, consistent with the contract law of the 
state.’ This limitation of the campus common law theory is empha- 
sized by the Court’s footnote to its discussion: 


If it is the law of Texas that a teacher in the respondent's position has no 
contractual or other claim to job tenure, the respondent's claim would be 
defeated.” 


Seen in this light, the campus common law theory is an unfor- 
tunately opaque attempt by the Court to put in academic terms the 





is due, based upon interest balancing. Id. The procedures due for de facto tenure may well 
differ from those due for formal tenure. See Bignall v. North Idaho College, 538 F.2d 243 (9th 
Cir. 1976). 

“ See generally Note, Implied Contract Rights to Job Security, 26 STAN. L. Rev. 335 
(1974). 

“* Sindermann, 408 U.S. at 602. 

“ Id. 

” See, e.g., Roane v. Callisburg Ind. Sch. Dist., 511 F.2d 633 (5th Cir. 1975); Cusumano 
v. Ratchford, 507 F.2d 980, 984 (8th Cir. 1974). 

“ Contra, Bakken, Campus Common Law, 5 J. oF L. & ED. 201, 202 (1976). 

“’ See Cox, Reflections Upon Labor Arbitration, 72 HARV. L. Rev. 1482, 1498-99 (1959). 

“6 Sindermann, 408 U.S. at 602 n.7. 
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principle of contract law that an agreement must be construed 
according to the usages of the profession.” The basis for a particular 
type of non-formal tenure, tenure by default, is provided by the 
recognition that the full factual context of an agreement—deter- 
mined either by simple contract analysis or by “campus common 
Jaw’’—is essential to the accurate understanding of the contract 
terms. This article juxtaposes the fallacious ‘‘reasonable-versus- 
unilateral-expectation” analysis of de facto tenure with a contrac- 
tual analysis of tenure by default and suggests ways to draft tenure 
documents and employment contracts to avoid successful non-for- 
mal tenure claims. 


II 
Tenure by Default 
A. Types of Tenure by Method of Acquisition 


Courts recognize” four methods of acquiring tenure: automatic 
tenure,” tenure by grant,” non-formal or de facto tenure,” and 
tenure by default.” The first two types, automatic tenure and tenure 
by grant, are deliberately established by institutions as formal 
means for the acquisition of tenure by faculty. Non-formal tenure 
generally and tenure by default specifically are usually not sanc- 
tioned by institutions” but result from recourse to principles of law. 


The formal means for acquiring tenure shall be discussed briefly to 
provide a background for the analysis of non-formal tenure. 
Automatic tenure is the simplest and most certain tenure 
scheme.” Automatic tenure systems generally provide that one 
attains tenure by being re-employed after a pre-specified period of 
employment.” An institution may provide, for example, that the 
offer of a fourth academic year contract to an assistant professor or 





“Lewis v. Salem Academy and College, 23 N.C. App. 122, 208 S.E.2d 404 (1974). 
Comipare 3 A. CorBIN, CORBIN ON CONTRACTS § 555 n.67 (1960) with BysE & JOUGHIN, supra 
note 2, at 17-28. See also Implied Contract Rights, supra note 42, at 356-61. 

* Some academicians find other types of tenure. See, e.g., Machlup, In Defense of 
Academic Tenure, 50 A.A.U.P. BULL. 112, 113-114 (1964). One pre-Roth Comment does not 
distinguish types of tenure and concludes that even under a grant-tenure policy re-employ- 
ment beyond the probationary period “automatically confers permanent status.” Develop- 
ments in the Law—Academic Freedom, 81 HARV. L. REv. 1045, 1091 (1968). 

*' E.g., Lucero v. Board of Regents, 91 N.M. 770, 581 P.2d 458 (1978); Clapdelaine v. 
Torrence, 532 S.W.2d 542 (Tenn. 1975), cert. denied, 425 U.S. 953 (1976). 

*° E.g., Wells v. Board of Regents of Murray St. Univ., 545 F.2d 15 (6th Cir. 1976); 
Shepphard v. West Virginia Bd. of Regents, 378 F. Supp. 4 (S.D.W.Va. 1974), aff'd, 516 F.2d 
826 (4th Cir. 1975). 

53 F.g., Zimmerer v. Spencer, 485 F.2d 176 (5th Cir. 1973). 

* Thomas v. Ward, 529 F.2d 916 (4th Cir. 1975). 

°° BYSE & JOUGHIN, supra note 2, at 134-36. 

** Id. at 139-40. 

5? F.g., N.M. STAT. ANN. § 22-10-14. A. (Supp. 1979). 
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above confers tenure. Under such a system an offer after the 
requisite probationary period necessarily confers tenure.” 

Tenure by grant, on the other hand, requires some official 
institutional act or recognition to confer tenure.” It is more complex 
and less certain than automatic tenure because it involves more 
institutional discretion. A grant-tenure system may provide that 
only particular university officers may confer tenure after they 
decide a candidate has successfully completed the probationary 
period. But grant-tenure schemes may not achieve their intended 
strict control over the acquisition of tenure. The faculty member 
who has a letter conferring tenure on him is certain of his status. 
But one who has completed the requisite probationary period with- 
out criticism, who has been periodically granted raises and has 
chaired important committees—but who does not have a letter 
conferring tenure—may feel he now has tenure while college offi- 
cials are confident he does not.” 

Sindermann provides the theoretical base for all types of non- 
formal tenure claims. Non-formal tenure,” as the phrase suggests, 
arose from the Court’s holding that even absent a formal award of 
tenure, one may establish tenure by reference to institutional rules 
or understandings between himself and the institution if those rules 
or understandings create an enforceable right of tenure under state 
law. Types of non-formal tenure derive from the common law or 
statutory sources that enforce the right to tenure. 

Contract law provides the basis for a theory of tenure by 
default, a non-formal means of acquiring tenure by fulfilling all of 
the objective eligibility requirements for tenure established by an 
institution” and being employed by the institution beyond a specific 
probationary period.” One may acquire tenure by default at an 
instution that purports to confer tenure only by grant, as well as at 
an institution that is silent as to the means of acquiring tenure.™ 





°* But see Chung v. Park, 369 F. Supp. 959, supplemented, 377 F. Supp. 524, (M.D.Pa. 
1974) aff'd, 514 F.2d 382 (3d Cir. 1975) (failure properly to extend probationary period resulted 
in automatic tenure); Kilcoyne v. Morgan, 405 F. Supp. 828 (E.D.N.C.), aff'd, 530 F.2d 968 (4th 
Cir. 1975) (proper extension of probationary period did not result in automatic tenure); Ferner 
v. Harris, 45 Cal. App.3d 363, 119 Cal. Rptr. 385 (1975) (part-time teacher may acquire tenure 
automatically); Thompson v. East Baton Rouge Parish Sch. Bd., 303 So.2d 855 (La. Ct. App. 
1974) (part-time teacher can not acquire tenure automatically). 

°° E.g., 1969 Tenure Policy of Murray State University, quoted in Wells v. Board of 
Regents of Murray St. Univ., 545 F.2d 15, 17 (6th Cir. 1976). 

® See discussion in Section III, infra. 

®' 408 U.S. at 601. While the respondent in Sindermann used the term “de facto tenure,” 
the Court did not. Rather the Court focused on whether or not the tenure claim is based upon 
formal provisions of a tenure policy. Nevertheless, following common usage, “de facto 
tenure” and “non-formal tenure” are used interchangeably herein. 

® Cf. Patrone v. Howland Loc. Sch. Bd. of Ed., 472 F.2d 159 (6th Cir. 1972) (no right to 
tenure where teacher does not have requisite certification). See generally Annot., 94 A.L.R. 
3d 141 (1979). 

®8 See discussion in Section II.B., infra. 

* See discussion in Section III, infra. 
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Tenure by default is based upon the academic employment 
contract. Employment contracts are usually drafted with studied 
care and with one mind. However, the academic employment con- 
tracts in common use do not fully set out institutional tenure policies 
but rather incorporate, either expressly™ or impliedly,” policies 
elaborated elsewhere. And tenure policies are often written colle- 
gially;*’ though crafted deliberately, they reflect negotiation and 
compromise. Thus they are seldom as tight as a contract and leave 
room for interpretation. 

In this context, a particularly relevant principle of contract 
interpretation is that pointed out by the Supreme Court in Sinder- 
mann: contract terms are to be interpreted with reference to the 
customary usages of the trade or profession involved. As the follow- 
ing historical survey shows, modern academic practice assumes 
that a faculty member employed beyond a specifically limited 
probationary period has tenure, even where the relevant documents 
do not so state. The implication of tenure by professional practice, 
coupled with a reasonable interpretation of the concept of proba- 
tion, may be sufficient to establish a contractually enforceable right 
to tenure at an institution silent on the means of acquiring tenure, 
particularly if the contract is construed against the institution as 
the party drafting it. At an institution that purports to confer 
tenure by grant, the grant requirement may be fulfilled by the offer 
of the post-probationary contract. This analysis, faithful to Roth 
and Sindermann, will often result in a finding of tenure where the 
“expectation” analysis does not. 

B. The Probationary Period and the History of Academic Tenure 

Tenure is not a practice that American institutions adopted 
uniformly and automatically; it has evolved throughout the histor 
of education™ and its forms are, by no means, homogenous today.” 
But two trends can be traced through its history. One trend is the 
development of two distinct classes of professional employment, 
the limited or probationary appointment and the unlimited or ten- 
ured appointment.” A second trend is the limitation of the proba- 





® E.g., Assaf v. University of Tex. Sys., 399 F. Supp. 1245 (S.D. Tex. 1975), appeal 
dismissed, 557 F.2d 822 (5th Cir. 1977) (without opinion), 435 U.S. 992 (1978) (dismissed as 
moot). 


* E.g., Greene, supra note 19, at 1132 n.3; Pima College v. Sinclair, 17 Ariz. App. 213, 
496 P, 2d 639 (1972). 

*’ A factor that will not help an institution avoid their ambiguities insofar as the courts 
equate collegial faculty self-government with administrative action after N.L.R.B. v. Yeshiva 
Univ., 48 U.S.L.W. 4175, 4177 (Feb. 20, 1980). 

® 3 A. CorBIN, CoRBIN ON CONTRACTS § 559 (1960). 

® Tenure, supra note 3. 

” BYSE & JOUGHIN, supra note 2, at 133. 

" While unlimited appointments have long been in use, “tenure” is a more recent 


development. Compare Tenure, supra note 3, with McSherry v. City of St. Paul, 202 Minn. 
102, 277 N.W. 541, 543 (1938). 
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tionary period. This latter trend is of primary significance in the 
theory of tenure by default. 

In the early period of American academic history, limited 
appointments could be renewed an indefinite number of times, 
though the original term and each subsequent renewal was usually 
only for a specifically limited period. Later, completely unlimited, 
tenured, appointments were granted. For some time, both perpetual 
probation and tenure were allowed to co-exist at educational insti- 
tutions. 

As employment practices evolved, academia rejected unlimited 
probation. Both faculty and administrators recognized that the best 
interests of academia would not be served by allowing a professor 
to continue his employment beyond the probationary period with- 
out some assurance of job security. Probationary appointments thus 
were limited to a pre-specified period at the end of which the tenure 
decision is made. If one does not receive tenure, employment ends; 
if one does receive tenure, of course, employment continues until 
there is cause for removal. Seen in this historical perspective, the 
possibility of non-tenured post-probationary professional employ- 
ment is repugnant to the established practices of academia. There- 
fore, a faculty member employed beyond the probationary period 
is assumed to have tenure. 

As recounted by Metzger,” Harvard’s history usefully illus- 
trates the development of academic employment practices. At Har- 
vard the teaching cadre of the late 1600’s was composed of tutor 
fellows whom the president treated as “senior students helping him 
in discipline and instruction.”” Incumbancies in these positions 
were understandably short. But by 1700 these positions became 
more desirable and periods of service lengthened. As the tendency 
toward longer service periods became evident, college leaders es- 
tablished limited appointments. In 1716 Harvard became the first 
American college to use limited term appointments, limiting the 
terms of tutors to three years. Even with limited terms, however, 
appointments could be renewed for an additional term, and there 
wds no limit to the number of renewals. 

Until 1721 the rank of tutor was Harvard’s highest save that of 
President. Then the Hollis Professorship of Divinity was endowed, 
and later more chairs were established. The occupants of these 
dignified seats were denominated professors; they stood in sharp 
contrast to the tutors, both in privilege and promise. Though it is 
not determined whether this dignity precipitated a distinction in the 
conditions of employment or vice versa, it appears that in contrast 
to the tutors, the professors were appointed without limit to time. 
Limited term tutors and unlimited term professors were generally 
on the same faculties. 


” This history of academic tenure is drawn principally from Tenure, supra note 3. 
* Tenure, supra note 3, at 112. 
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The academic employment practice that utilizes both perpetual 
probation and unlimited appointment has become known as a dual- 
track employment system.” One class of professors is considered 
of such value to the institution that they are assured of indefinite 
employment; they are on the tenure track and either have acquired 
tenure or will acquire it when they are eligible. The other class of 
professors is always considered replaceable; they are not on the 
tenure track and may never receive an unlimited appointment. 
Dual-track systems were in general use until the early 1800’s when 
colleges recognized a positive relationship between the proportion 
of tenured to non-tenured professors and academic excellence. 

Concurrently with this realization, the practice now termed 
“up-or-out” developed, facilitated by stratification in academic 
ranks. The lower ranks of the faculty became the proving gounds 
for those aspiring to professorships, and coupled with limited term 
appointments this practice dictated that either the tutor stepped up 
to a chair or his appointment ended. There was, nevertheless, the 
possibility that the limited appointment would be renewed; some 
instructors were thus not relieved of uncertainty in their employ- 
ment until promoted or fired. Harvard became the first college to 
recognize the deletrious effect of such uncertainty and, in 1860, 
limited the time one could spend in a lower, nontenured, rank. But 
it was not until the twentieth century that the academic community 
as a whole rejected the purgatory of unbounded probation and 
elected the draconian time limitations of a single-track system. 

A complex combination of professional, institutional, social, 
and legal factors prevented even the indefinitely appointed profes- 
sor from realizing a significant amount of job security.” But as the 
characteristics of the academic profession and educational institu- 
tions began to change, professors became more aggressive in their 
pursuit of job security. In January of 1913, in response to numerous 
concerns, the first convention of the American Association of 
University Professors assembled. 

Of high priority for the fledgling A.A.U.P. was “the gradual 
formulation of general principles respecting the tenure of the profes- 
sional office and the legitimate ground for the dismissal of profes- 
sors.” There have been three major formulations of general prin- 
ciples.’ The evolution of the 1940 Statement of Principles,” the 





“Id. at 122, 

” For example, one line of cases established the rule that “permanent employment” 
and “indefinite employment,” being without a specific term, are essentially employment at 
will and thus terminable at any time. Perry v. Wheeler, 75 Ky. 541 (1877); Lord v. Goldberg, 
81 Cal. 596, 22 P. 1126 (1889); Faulkner v. Des Moines Drug Co., 117 Iowa 120, 90 N.W. 585 
(1902); Sullivan v. Detroit, Y. & A.A. Ry., 135 Mich. 661, 98 N.W. 756 (1904); Implied Contract 
Rights, supra note 42, at 345. 

© Tenure, supra note 3, at 135-36. 

™ These are the 1915 General Statement, the 1925 Conference Statement, and the 1940 
Statement. Id. at 148. Metzger also includes the 1958 Statement on Procedural Standards. Id. 
** A.A.U.P., Academic Freedom and Tenure, 1940 Statement of Principles and Interpre- 
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most widely accepted formulation of the concept of tenure,” clearly 
shows the rejection of the two-track system. 

The 1915 Declaration of Principles™ defined “tenure of office.””*' 
Tenure was achieved either by promotion or the successful comple- 
tion of a probationary period: 


In every institution there should be an unequivocal understanding as to 
the term of each appointment; and the tenure of professorships and 
associate professorships, and of all positions above the grade of instructor 
after ten years of service, should be permanent (subject to the provisions 
hereinafter given for removal upon charges). (Italics supplied for empha- 
sis.) 


This definition assumes, within professorial ranks, what has 
come to be known as a single-track or ‘“up-or-out” system:® all 
faculty either have tenure or are deemed capable of achieving it.™ 
A probationary period is specified during which the instructor has 
the opportunity to prove his worthiness of tenure. If he does, he 
receives tenure; employment continues until there is a cause for 
removal. If he does not meet tenure standards by the end of the 
probationary period, he is not re-employed. The essential and iden- 
tifying characteristic of the single-track system is a specifically 
limited probationary period.” 

The 1925 Conference Statement” suffered from the success of 
the A.A.U.P. While those who formulated the first statement had 


little to temper their zeal, the 1925 conferees were joined by the 
American Association of Colleges. The A.A.C. insisted upon unlim- 
ited probationary periods for all ranks, thus reviving the two-track 
system. 


In 1940, after six years of negotiations, the A.A.C. and A.A.U.P. 





tive Comments, 60 A.A.U.P. Bull. 269 (1974) (hereinafter referred to and cited as Principles). 

” Krotkoff v. Goucher College, 585 F.2d 675 (4th Cir. 1978); Brown and Finkin, The 
Usefulness of AAUP Policy Statements, 59 Ep. Rec. 30 (1978); Finkin, Toward a Law of 
Academic Status, 22 Burr. L. REv. 575 (1973); Developments in the Law—Academic Freedom, 
81 Harv. L. REv. 1045, 1105 (1968) (the A.A.U.P. is accepted as the spokesman for college 
teachers). The Principles had been officially endorsed by 100 §cholarly and professional 
organizations by 1976. A.A.U.P. PoLicy DOCUMENTS AND Reports 1-2 (Jan. 1977 ed.). 

* A.A.U.P., The 1915 Declaration of Principles: Academic Freedom and Tenure, 40 
A.A.U.P. BULL. '90 (1954). 

*! Id. at 110. 

~ a 

*S Tenure, supra note 3, at 121-122. 

“See Van Alstyne, Tenure: A Summary, Explanation, and “Defense,” 57 A.A.U.P. 
BULL. 328, 331 (1971). 

* A second and equally essential characteristic of a single-track system is an “up-or- 
out” provision. Where a limited probationary period exists the “‘up-or-out” provision is either 
express or can be implied from academic practice, see text at notes 92-94, infra. However, an 
“up-or-out” provision, without a specifically limited probationary period, does not entail the 
establishment of a single-track system since even limited term appointments may be renewed 
indefinitely, see text at notes 74-75, supra. 

* A.A.U.P., 1925 Conference Statement: Academic Freedom, 40 A.A.U.P. BULL. 85 
(1954). 
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succeeded in completing a new statement of Principles,*’ the for- 
mulation in effect today. One of the most important developments 
of the Principles was the use of the term “probationary” to describe 
the pre-tenure period.® Of this development Metzger concluded 
that it “thus [made] it clear that it was a pre-tenure stint and not a 
collection point for a supply of cheap, submissive, and unhopeful 
labor.’”” 

The Principles prescribe that the maximum probationary pe- 
riod should not exceed seven years.” This adoption of a limited 
probationary period clearly marks the rejection of the dual-track 
system established in the 1925 Statement and the recognition of the 
single-track tenure scheme as the standard for the academic com- 
munity.” A necessary component of the single-track system, an 
‘“up-or-out” provision, is set forth in the comments interpreting the 
probationary provisions of the Principles.” The 1970 Interpretive 
Comments, drafted by a joint committee of the A.A.U.P. and the 
A.A.C. in 1969” state: 


The effect of [the notice requirement] is that a decision on tenure, 
favorable or unfavorable, must be made at least twelve months prior to 
the completion of the probationary period. If the decision is negative, the 
appointment for the following year becomes a terminal one. (Italics 
supplied for emphasis.)™ 


The history of tenure and particularly the evolution of the 
Principles establish that post-probationary non-tenured employ- 
ment is repugnant to the accepted practices of the academic profes- 
sion. The provisions of the Principles are not presumptively incor- 
porated into academic employment contracts; however, the evolu- 
tion of the Principles has a unique and well documented place in 
the history of tenure practices.” The usefulness of the Principles is 
exemplified in Krotkoff v. Goucher College® in which the Fourth 
Circuit Court of Appeals looked to the national academic commu- 
nity’s understanding of the concept of tenure—as established pri- 
marily by the Principles—to ascertain whether financial exigency 
was a ground for dismissal of tenured faculty where the employ- 
ment contract and college by-laws did not specifically so provide. 





*’ Principles, supra note 78. 

“ See Blair v. Board of Regents of St. Univ. and Comm. College Sys., 496 F.2d 322 (6th 
Cir. 1974) (the purpose of the probationary period is to give school authorities a chance to 
evaluate the teacher without making a commitment to rehire him). 

” Tenure, supra note 3, at 152 (italics in the original). 

” Principles, supra note 78, at 270. 

*' Tenure, supra note 3, at 152-53. 

” Principles, supra note 78, at 272. 

“Id. at 271. 

* Id. at 272. 


* Brown and Finkin, The Usefulness of AAUP Policy Statements, 59 Ep. REC. 30 (1978). 
* 585 F.2d 675 (4th Cir. 1978). 
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Thus the Principles are valuable in documenting the practices of 
the national academic community; these practices provide the ma- 
trix in which academic employment contracts should be con- 
strued.” As the District Court for the Southern District of New York 
stated, ‘“‘[c]ontracts should be read ‘by reference to the norms of 
conduct and expectations founded upon them’ especially when 
dealing with ‘contracts in and among a community of scholars.’ ”™ 


III 


Judicial Recognition of a Contractual Theory of Tenure by Default 


Roth and Sindermann provide for contract analysis in deter- 
mining rights to tenure. A primary goal of this contract analysis is 
ascertaining the intent of the parties to the contract;” thus in 
determining the intent of the parties to an academic employment 
contract where a question of tenure is involved, it is essential to 
understand the history of tenure. To reiterate, this history demon- 
strates that the specification of a limited probationary period in a 
tenure policy marks an “up or out” employment scheme, under 
which it is understood that one should be re-employed beyond the 
probationary period only with tenure. This customary usage is 
incorporated into academic employment contracts unless the con- 
tract specifically provides for post-probationary non-tenured em- 
ployment. 

But rigorous contract analysis is used in few cases where a 
faculty member claims tenure without a formal grant or acknowl- 
edgement.'” Thomas v. Ward," discussed below, utilizes a contract 
analysis to find tenure for a post-probationary high school teacher; 
it thus provides the framework for analysis in the post-probationary 
university case. Bruno v. Detroit Institute of Technology'” com- 
pletes the theory of tenure by default, providing a means by which 
a tenure by grant requirement can be satisfied simply by reappoint- 
ment. In the context of the history of academic tenure, these cases 


illustrate the essential elements of a contractual theory of tenure by 
default.’” 





* “'T}he law requires the court to put itself as nearly as possible in the position of the 
parties, with their knowledge and their ignorance, with their language and their usage. It is 
the meaning of one or both of the parties, thus determined, that must be given legal effect.” 
(Footnote omitted.) 3A. CorBiIn, CORBIN ON CONTRACTS § 555, at n.67 (1960). See also Greene, 
supra note 19, at 1132 n.3. 

* Karlen v. New York University, 464 F. Supp. 704 (S.D.N.Y. 1979) (quoting Greene, 
supra note 19). 

* See 3 A. CorBIN, CORBIN ON CONTRACTS § 556 (1960). 

' See, e.g., Haimowitz v. University of Nev., 579 F.2d 526 (9th Cir. 1978); Soni v. Board 
of Trustcves of the Univ. of Tenn., 513 F.2d 347 (6th Cir. 1975), cert. denied, 426 U.S. 919 (1976). 

'' 529 F.2d 916 (4th Cir. 1975). 

2 51 Mich. App. 593, 215 N.W.2d 745 (1974). 

'S Rigorous contract analysis of non-formal tenure claims may also involve problems 
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A. Thomas v. Ward 

Thomas v. Ward™ exemplifies the successful application of a 
contractual theory of tenure by default that may well have had a 
different outcome under an ‘“‘expectation” analysis. Lyle J. Thomas 
became a mathematics teacher at North Forsyth Senior High School 
in the fall of 1965.’° In the Spring of 1971, after a meet‘ng of the 
Board of Education at which he was allowed to present evidence in 
his behalf, Thomas’ contract was not renewed. Thomas filed suit, 
arguing that he had not received his full measure of procedural 
protection. The Board responded, contending that Thomas was not 
entitled to due process and that if he were, the meeting with the 
Board satisfied the requirement. 

Judge Hiram Ward of the United States District Court for the 
Middle District of North Carolina began the court’s analysis by 
observing that under Roth and Sindermann the existence of ten- 
ure—the determinant of due process—can be established by either 
express or implied contract right. The court thus turned to the 


of agency or of the statutory or constitutional authority to contract. See generally Implied 
Contract Rights, supra note 42. 

The question of agency often arises when a professor claims a right to tenure based 
upon assurances made by administrative officials. See, e.g., Davis v. Oregon St. Univ., 591 F. 
2d 493 (9th Cir. 1978). A strict agency approach based upon analogy to the corporate structure 
may result in a holding that a department head can not make binding assurances of tenure, 
since only the president has such authority. Id.; see also, University of Colo. v. Silverman, 
555 P.2d 1155 (Colo. 1976). But the analogy to corporate structure inappropriately fails to take 
into account the characteristic of collegiality by which the faculty is substantially self- 
governing. As the Supreme Court stated in N.L.R.B. v. Yeshiva University, “the concept of 
collegiality ‘does not square with the traditional authority structures ...in the typical orga- 
nizations of the commercial world.’ 48 U.S.L.W. 4175, 4177 (Feb. 20, 1980). It is the 
department head, not the president, who makes the initial tenure decision, and he is seldom 
overturned. Thus, such assurances by a department head may be binding under a theory of 
apparent authority. Cf. Blank v. Board of Higher Ed., 51 Misc.2d 724, 273 N.Y.S.2d 796 (1966) 
(apparent authority of faculty members to determine eligibility to degree program); but see 
Jacobson v. Leonard, 406 F. Supp. 515 (E.D. Pa.) (notice vitiates apparent authority), judgement 
vacated, 546 F.2d 417 (3d Cir. 1976); Hansen v. Colorado School of Mines, 599 P.2d 918 (Colo. 
App. 1979) (department head and vice-president had no apparent authority to bind college 
on promise of promotion). See generally W. KAPLIN, THE LAW OF HIGHER EDUCATION 50-54 
(1978); Hornby, Delegation of Authority to the Community of Scholars, 1975 Duke L.J. 279. 

The related problem of statutory or constitutional authority to contract may arise in 
challenges to the authority of a university to create a tenure system or to grant tenure in a 
specific instance. Cobb v. Howard Univ., 106 F.2d 860 (D.C. Cir.), cert. denied, 308 U.S. 611 
(1939); Siebert v. Community College, 587 P.2d 26 (Mont. 1978); cf., University of Colorado v. 
Silverman, 555 P.2d 1155 (Colo. 1976) (authority to enter into employment contracts not 
delegable unless “expressly authorized by the legislature’’). Questions of authority to contract 
must be resolved by reference to the law of the particular state. See generally Beckham, 
Reasonable Independence for Public Higher Education: Legal Implications of Constitutionally 
Autonomous Status, 7 J. oF L. & Ep. 177 (1978); Note, Contract Rights of Teacher Discharged 
from Educational Institution Incorporated Under Special Statute, 35 Itt. L. Rev. Nw. U. 225 
(1940). 

' 374 F, Supp. 206 (M.D.N.C. 1974), aff'd, 529 F.2d 916 (4th Cir. 1975). 

' North Forsyth Senior High School is a part of the Winston-Salem/Forsyth County 
School system of North Carolina. 374 F. Supp. at 207. 
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contract between Thomas and the Board to see if Thomas had 
tenure. 

Thomas’ employment contract contained no express terms 
specifying tenure or duration of employment; to establish duration, 
the contract incorporated the state statute governing teaching con- 
tracts. Concerning length of employment, this law stated ‘[a]11 
contracts...shall continue from year to year unless ter- 
minated....”’° That provision specified no duration beyond each 
academic year, and thus allowed termination at the will of either 
party after the conclusion of each academic year.’” 

The district court then found that the statute governing teach- 
ers’ contracts had been construed in Still v. Lance, a decision of the 
Supreme Court of North Carolina.’® The state court had found that 
notwithstanding the absence of more specific durational language 
in the contract: 


Where, however, there is a business usage, or other circumstance... which 
shows that, at the time the parties contracted, they intended the employ- 
ment to continue through a fixed term, the contract cannot be terminated 
at an earlier period except for cause or by mutual consent.'” 


Thomas argued that at the time he contracted with the Board, 
it was understood that a teacher acquired tenure upon the expiration 
of a three-year probationary period. To evidence this understanding, 


Thomas submitted a Handbook for Professional Personnel distrib- 
uted by the school system to all teachers providing: 


teachers in North Carolina are employed on a continuing contract basis. 
This means that once the teacher has signed a contract, she is employed 
until the teacher resigns or is dismissed [for cause].'"° 


The Handbook also stated: 


It is the policy of the Winston-Salem/Forsyth County Schools to employ 


new personnel on “temporary or probationary status” for their first three 
111 
years. 


The District Court agreed with Thomas and found the language of 
the Handbook evidenced an understanding that a teacher has tenure 
after three years of service in the school system. Thomas, having 
served six years, therefore had acquired tenure and the protections 
of due process. The Court of Appeals affirmed, following the 
analysis of the District Court.'” 





'6 Td. at 208 n.1. 

' Id. at 210 n.4. 

18 279 N.C. 254, 182 S.E.2d 403 (1971). 

' Id. at 259, 182 S.E.2d at 406-07. This holding is based upon a common law principle 
recognized in many jurisdictions. Annot., 161 A.L.R. 706, 713 (1946). 

"° 374 F. Supp. at 210. 

i Id. 

"2 529 F.2d 916 (4th Cir. 1975). 
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It should be noted that applying the “reasonable expectation” 
standard in Thomas v. Ward might well have brought about a 
different outcome. The governing statute provided only for year to 
year contracts; an expectation of tenure based upon the faculty 
Handbook, in the face of the statute, could simply have been 
deemed “unreasonable” and “unilateral.” Thus, far from just being 
theoretically nice, this application of the contract theory may be 
said to have transformed the court’s view of the contract, and 
altered the outcome of this non-formal tenure case. 

First, the statute providing that employment shall continue 
from year to year was construed as part of the contract to alter the 
general understanding of year to year employment as a right to 
employment for one year only. The Thomas court found that the 
common law allowed one to explain, with evidence from outside 
the contract, that the “continuing contract” term had acquired a 
special meaning for the parties, and allowed Thomas to do so 
through the provisions of the Handbook. According to the Hand- 
book, the term ‘continuing contract” meant one continued until 
dismissed for cause. Because dismissal only for cause is the essential 
characteristic of tenure,'’’ this provision effectively established a 
tenure system under the court’s analysis. 

Continuing the contract analysis, the court found the more 
specific provision of a three-year probationary period to set a time 
at which tenure is acquired, a matter on which the contract was 
silent. The court implied that a person employed beyond the pro- 
bationary period reasonably could assume that he had acquired 
tenure, based on the common sense notion that a person completing 
a trial period can assume to have some degree of job security.’ 
Since Thomas was a high school teacher, the argument that a 
professor employed beyond the probationary period is assumed to 
have tenure by academic practice was not available to him. But the 
university professor employed beyond the probationary period may 
assert both the common sense argument of Thomas and the appli- 
cation of the custom of tenure in higher education.'” 





"S Supra note 2. 
"* See Wood, 426 U.S. at 354 n.5 (Brennan, J., dissenting): 


For example, petitioner was hired for a “probationary” period of six months, after 
which be became a “permanent” employee. No reason appears on the record for 
this distinction, other than the logical assumption, confirmed by a reasonable 
reading of the local ordinance, that after the completion of the former period, an 
employee may only be discharged for ‘‘cause.” 


'° If an institution shortens the probationary period by requiring prior notice of non- 
renewal, employment beyond the notification date in the last probationary year without 
notice may create a contractual right to reemployment for the next, post-probationary, year 
and thus constitute tenure by default. See LaTemple v. Wamsley, 549 F.2d 185 (10th Cir. 
1977) «under state law, continuing contract can only be terminated by timely notice; failure 
to give timely notice gives right to damages for one year's employment) and Pima College v. 
Sinclair, 17 Ariz. App. 213, 496 P.2d 639 (1972) (failure to give timely notice of non-renewal 
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Thomas dramatically points up the problems caused by care- 
lessly drawn policies and demonstrates the proposition that tenure 
by default may occur at an institution which is silent as to the 
method of acquiring tenure. But many institutions provide that 
tenure may be acquired only by grant,''® and—particularly with a 
contract analysis—a grant requirement must be fulfilled for one to 
acquire tenure under such a policy. 

B. Bruno v. Detroit Institute of Technology 

Bruno v. Detroit Institute of Technology'” provides the basis 
for a theory by which tenure by default may occur at an institution 
specifying that tenure may be acquired only by grant. Vincent J. 
Bruno was first employed by the Detroit Institute of Technology 
for the academic year 1959-60'"* and was re-employed annually 
thereafter until 1965. In the spring of 1965, the Institute offered 
Bruno a two year appointment specifying the salary for the first 
year and providing for a review to set the salary for the second 
year. In the spring of 1966, the Institute sent Bruno a letter of 
appointment offering the same salary as the previous year. A series 
of communications ensued, culminating in a letter dismissing Bruno. 
Bruno brought suit alleging he had tenure according to Institute 
policy. The trial court found against him and he appealed. 

The Court of Appeals of Michigan'’’ found the question of 
whether Bruno had acquired tenure to be controlled by the construc- 
tion of paragraph III (1) of the Institute’s policy. This paragraph 
stated: 


Any faculty member on full-time ... contract ... staff appointment... who, 
in the opinion of the President and the Academic Deans has acceptably 
performed his duties for a period of at least three consecutive years at the 
Institute, has been assigned the rank of Associate or Full Professor, and 
has been tendered his fourth or succeeding annual contract and has 
accepted same, shall be considered to hold tenure.'”” 


The court first dealt with the defendant's contention that tenure 
was not automatic for those who fulfill the requirements set forth 


causes automatic renewal by operation of law); compare Pap2dopoulos v. Oregon St. Bd. of 
Higher Ed., 14 Or. App. 130, 511 P.2d 854 (1973) (failure to give timely notice of non-renewal 
by proper official entitles employee to continued employment) with Perrin v. Oregon St. Bd. 
of Higher Ed., 15 Or. App. 268, 515 P.2d 409 (1973) (authority to give notice of non-renewal 
properly delegated; notice timely made by proper official does not result in right to continued 
employment) and Seitz v. Clark, 524 F.2d 876 (9th Cir. 1975) (follows Perrin); see also Johnson 
v. Christian Brothers College, 565 S.W.2d 872 (Tenn. 1978) (notice of intent to grant tenure 
given in last probationary year but tenure not granted; where no notice requirement adopted 
either expressly or by custom, action does not result in tenure by default). 

"© Byse & JOUGHIN, supra note 2, at 9. 

"51 Mich. App. 593, 215 N.W.2d 745 (1974); see generally Annot.. 66 A.L.R.3d 1018 
(1975). 

"'’ 36 Mich. App. 61, 193 N.W.2d 322 (1972). 

"851 Mich. App. 593, 215 N.W.2d 745 (1974). 

' Id. at 595-96, 215 N.W.2d at 747. 
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in the policy. The provision that the professor “shall be considered 
to hold tenure,” according to the administration, required an affirm- 
ative grant of tenure, and it was conceded that Bruno had received 
nothing to evidence such a grant aside from his fourth-year contract. 
The court found the Institute’s construction strained and construed 
the questioned phrase to mean that all persons who fulfilled the 
enumerated requirements have tenure without further administra- 
tive action. 

The question then became whether Bruno had satisfied the 
specified criteria. The Institute urged the court to require some 
affirmative determination by the administration that Bruno had 
‘acceptably performed his duties.’ The court followed this reason- 
ing, but not so far as the Institute would have had it go. There was 
nothing in the policy that required a formal determination of ade- 
quacy; it simply required that the administration be of the opinion 
that the performance was adequate. Holding that the Institute’s re- 
employment of Bruno and its lack of criticism was a sufficient overt 
expression of such an opinion, the court found that Bruno had 
achieved tenure. 

In Bruno the court found that the tenure policy of the Institute 
required some affirmative act, a determination of adequacy, in order 
to bestow tenure, and that this determination could be satisfied 
simply by reappointment. The significance of Bruno is not that 
reappointment beyond the probationary period under an automatic 
tenure policy confers tenure. Rather, its significance is that the 
Bruno court found the requirement of an affirmative determination 
needed to confer tenure to be’fulfilled by reappointment beyond a 
pre-specified probationary period. In effect, the court converted a 
tenure policy requiring an affirmative act—a grant—to bestow 
tenure into an automatic tenure policy. 

The affirmative act found necessary to confer tenure in Bruno, 
the determination of adequacy, is analogous to a grant requirement; 
both are affirmative acts and both have the effect of bestowing 
tenure. Thus the reasoning of Bruno may be used to establish tenure 
by default at an institution with a grant-tenure policy. For example, 
the applicabie tenure policy may permit only the president of an 
institution to confer tenure upon one holding the rank of associate 
professor or above after a probationary period of six years. A 
faculty member is offered a contract for a seventh year, executed 
by the president on behalf of the institution, and accepts the 
contract. If the institution later attempts not to renew the contract 
for a subsequent term, it could be argued that a post-probationary 
professor has an enforceable implied promise of tenure, following 
Thomas and academic practice. Further, applying Bruno, the re- 
quirement that the president confer tenure could be fulfilled by the 
offer of the seventh annual contract.’ 





'"' Compare with Sheppard v. West Va. Bd. of Regents, 378 F. Supp. 4 (S.D.W.Va. 1974), 
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IV 


The Contract Theory Applied to an Unsuccessful Tenure by Default 
Case 


Thomas v. Ward, a successful non-formal tenure case, could 
have had a different result had an “expectation” analysis been used. 
Cusumano v. Ratchford” illustrates the effect a contract analysis 
could have had on the outcome of an unsuccessful non-formal 
tenure case which utilizes and “expectation” analysis. Cusumano 
presented the Eighth Circuit Court of Appeals with two faculty 
members who had deen employed beyond the probationary period 
specifically set out and limited by the university tenure regulations, 
conceded by all parties to be part of their contracts. Incorporated as 
an appendix to the regulations were the Principles, providing for 
automatic tenure.'”’ Though the regulations stated that there were 
two types of appointments—with tenure and without—the text was 
silent on the method by which tenure was acquired. For those 
without tenure, certain provisions for notice of non-renewal were 
established. 

There are several possible contract analyses of this situation, 
but each starts with a determination of what the contracts comprise. 
The regulations are concededly part of the employment contracts. 
It is not clear what effect the appended Principles are to have, but 


if not considered an integral part of the regulations they at least 
must be viewed as a statement of purposes to aid in interpreting the 


regulations.” 


Under either use of the Principles the faculty members should 
have been found to have tenure. If the Principles are found to be a 
part of the regulations and consequently a part of the contract, they 
supply the provision that tenure is automatic after the completion 
of probation. If the Principles are found to be a guide to the 
interpretation of the regulations in doubtful circumstances, they 
resolve the question of how and when tenure is to be acquired. This 
resolution may be achieved either by reference to the particular 
provisions of the Principles, especially the provision for automatic 
tenure after probation, or by viewing the Principles as a general 
expression of standards and proceding with a construction of the 
regulations in reference to those standards. If the latter course is 
chosen, the standards establish that the use of a specifically limited 
probationary period by the regulations indicates the adoption of a 





aff'd, 516 F.2d 826 (4th Cir. 1975) (professor employed beyond probationary period under 
grant-tenure policy found not to have tenure in reliance upon the grant provision). 

'22 507 F.2d 980 (8th Cir. 1974). 

"8 Principles, supra ‘ote 78, at 270. 

'4 Cf. Abramson v. Board of Regents, Univ. of Ha., 56 Ha. 680, 548 P.2d 253 (1976) 
(detailed contract analysis, finding Principles did not have status of “rule” under state A.P.A.., 
but were incorporated into contract). 
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single-track system. Under such a system tenure is acquired by re- 
employment beyond the probationary period. Thus the plaintiffs, 
having been rehired beyond probation, have acquired tenure. 

Instead, the Cusumano court’s reasoning is circular and fails 
adequately to analyze the contract. The court found that the regu- 
lations establish two types of appointments, limited term and ten- 
ure, and that the holders of the former type specifically had no right 
to continuous employment. Since the faculty members had term 
contracts, the court reasoned, they did not have tenure. Further, the 
notices of non-renewal complied with the requirements for non- 
tenured faculty, thus obviating the possibility of a “reasonable 
expectation” of continued employment. That result was reinforced, 
the court found, by what it saw as the entire thrust of the tenure 
regulations, i.e., to prevent de facto tenure. In the court’s view there 
could be no de facto tenure because the regulations provided that 
those holding term appointments had no tenure. 

The court thus simply glossed over the pivotal question by 
deciding, with no analysis, that the faculty members could not have 
tenure since they had term contracts—when the central issue was 
whether faculty members under term contracts could have tenure, 
taking into account all of the provisions of the contracts. This 
approach obviously thwarts any detailed analysis of the contracts 
as mandated by Roth and Sindermann. 

Dicta suggests, instead, that the court believed a finding of 


tenure by default unpalatable and sought diligently to avoid the 
result: 


We find nothing in the 1940 Statement of Principles warranting a conclu- 
sion so drastic. It cannot serve the public welfare or promote the best 
interest of either the University or its professional staff to have a body of 
teachers, whatever their number, the permanent tenures of whom rest 
upon administrative neglect or oversight as to notice of termination.'” 


This concern that recognition of non-formal tenure, particularly 
tenure by default, will result in many faculty members being ten- 
ured by administrative oversight rather than reasoned choice is an 
unstated premise in most non-formal tenure cases, and thus war- 
rants a response. 

A contractual theory of non-formal tenure does not suggest 
that the best interest of academia will be served by tenuring faculty 
through administrative oversight, but rather that the underlying 
problem can be remedied by more careful administration. The 
theory of non-formal tenure encourages greater care and certainty 
in academic employment practices generally; the possibility of 
tenure by default, specifically, should encourage early and periodic 
evaluation of the potential for tenure. An institution that surrenders 





"29 507 F.2d at 986. 
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the false confidence that a grant requirement in its tenure policies 
will insulate it from successful non-formal tenure claims is more 
likely to face squarely the problems of modern academic employ- 
ment. Employment practices will be reviewed and restated and, 
learning from Roth and Sindermann, new practices and policies 
will be clear and predictable. 


V 


Conclusion 


Few courts faced with non-formal tenure claims fully follow 
the Supreme Court’s reasoning in Roth and Sindermann. Rather 
than apply relevant common and statutory law, courts typically 
choose to end their analyses with determinations of whether the 
interest asserted is a subjectively reasonable expectation of tenure. 
It is clear that a more detailed analysis will enhance the potential 
for successful non-formal tenure claims, especially tenure by de- 
fault, unless institutions respond with more carefully drawn tenure 
policies and employment contracts. 

A likely result of the tenure by default analysis set forth herein 
is that, for the faculty member employed beyond the probationary 
period, a grant-tenure policy may be construed in the same manner 
as an automatic tenure policy. That is, a faculty member employed 
under a grant policy will be deemed to have been awarded tenure 
through the act of employment beyond the probationary period, 
just as if the faculty member had been employed under an automatic 
tenure policy. That result has a basis in both common usage and 
academic practice. It is simply reasonable to assume that one who 
has satisfactorily completed a trial period has some job security. 
And, in the Principles, the academic community takes the position 
that one employed beyond the probationary period has tenure.'”® 
This confluence of automatic and grant tenure systems will inject 
certainty into academic personnel management, relieving the aca- 
demician of the fear of arbitrary loss of employment after he has 
served a sucessful probationary term. And this certainty will also 
have a prophylactic effect upon administrators who will be encour- 
aged to evaluate faculty members throughout the probationary 
period and to make timely and reasoned decisions as to whom the 
institution wishes to tenure. 

This analysis does not, however, destroy all distinctions be- 
tween automatic and grant-tenure policies, though it does reduce 
the differences. Under a grant system, the institution retains the 
ability to confer tenure prior to the expiration of the probationary 





"6 Civil service statues also provide an analogy to acadewic tenure policies. Rhine v. 
International Y.M.C.A. College, 339 Mass. 610, 162 N.E.2d 56, 59 (1959). It is ordinarily held 
under civil service statutes that one employed beyond the probationary period may be 
discharged only for cause. Annot., 131 A.L.R. 383, 404-407 (1941). 
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period. Under an automatic policy, however, the professor is re- 
quired to complete the trial period before acquiring tenure. This 
disadvantage of automatic tenure may be negated by the use of 
credit toward the fulfillment of probation for prior service or 
experience, thereby decreasing the length of the probationary period 
that must be served. Thus, all other things being equal, the clarity, 
certainty, and predictability of automatic tenure make it preferable 
to tenure by grant.’”’ 

Use of the contract analysis by the courts and recognition of its 
effect by educational institutions may encourage lengthening of 
probationary periods and adoption of dual-track or contract em- 
ployment systems.” In the face of declining enrollments and a 
glutted academic job market, institutions are increasingly disin- 
clined to allow the acquisition of tenure. At an institution with a 
short probationary period, the lack of tenure opportunities results 
in a frequent turn-over in faculty, a fact distasteful to both faculty 
and administration. With faculty encouragement, institutions may 
either extend the probationary period or do away with probation 
completely by adopting a dual-track system or a contract system 
without tenure.’ 

Institutions that retain tenure by grant systems can do much to 
lessen the likelihood of judicially acquired tenure. The door is 
opened for court intervention when parties to an agreement do not 
fully and clearly specify their intentions or do not follow them once 
specified. While academic employment contracts are usually 
drafted with care, it should be recognized that institutional policies 
are usually judged to be part of employment contracts. As illustrated 
here, these policies often create conflicts or ambiguities that invite 
judicial construction. Thus tenure policies should be drafted as 
carefully as employment contracts and should be followed scrupu- 
lously; the resulting clarity will have an ancillary positive effect on 
faculty attitudes toward administration. 

Specificity of tenure policies is often difficult to achieve in the 
university or university system setting where different institutions, 
colleges, schools, or departments have different standards for tenure 
acquisition.’ Because homogeneity of tenure standards throughout 
an institution or system is usually neither sought nor desirable, 


'" Contra, COMMISSION ON ACADEMIC TENURE IN HIGHER EDUCATION: A REPORT AND 
RECOMMENDATIONS 58 (1973) (recommending the elimination of statutes and regulations 
which create automatic tenure). 

'* See generally Linney, Research Currents: Alternatives to Tenure (ERIC Clearing- 
house 1979). 

' Variations of dual-track employment exist. See, e.g., Board of Trustees v. Sherman, 
280 Md. 373, 373 A.2d 626 (1977) (one-half time counselor and teacher not on tenure track). 

'™ See, e.g., University of Akron “Guidelines for Promotion, Tenure, Retention and 
Initial Appointment,” section 16, division B, quoted in Carr v. Board of Trustees of Univ. of 
Akron, 465 F. Supp. 886, 897 n.9 (N.D. Ohio 1979). 
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various academic divisions may often imprint their own quirks on 
a general policy either by written statement or by practice. If this 
approach is used conflicts among the policies and practices—and 
thus opportunity for judicial interpretation—will arise.’ 

Both specificity and flexibility may be attained, however, by 
the adoption of a single university or university system tenure 
policy. This tenure policy should set forth in one place and in clear 
detail the minimum objective eligibility requirements for tenure, the 
process and timing of tenure decision-making, the procedure for 
tenure acquisition and notification, and appeal procedures.” The 
policy must also include the actual criteria for tenure, best stated in 
inclusive terms such as the traditional “excellence in teaching 
research, and service.” It is in this area, the determination of 
academic standards, that courts give educational institutions the 
most deference,’” and thus each academic unit should be free to 
emphasize, according to its needs, such qualifications it desires. 
Still, as the recent judicial grant of tenure in Kunda v. Muhlenberg 
College’ poignently illustrates, even that deference will not allow 
an institution improperly to manipulate its tenure process; Kunda 
foreshadows increased judicial scrutiny of the entire tenure process. 

Finally, some specific recommendations can be made for the 
problem of tenure by default. An institution that wishes to employ 
faculty beyond the probationary period without granting tenure 
must expressly so provide, since such a practice is contrary to 
general academic practice.’” An institution may adopt a two-track 





'" See, e.g., Carr v. Board of Trustees of Univ. of Akron, 465 F. Supp. 886, 897 n.9 (N.D. 
Ohio 1979). 

'? Termination procedures should also be explicity set forth. However, the definition 
of “cause,” with the exception of the definition of financial exigency, should be stated in 
broad terms. 

"Compare Clark v. Whiting, 607 F.2d 634 (4th Cir. 1979) with Kunda v. Muhlenberg 
College, 48 U.S.L.W. 2603 (3d Cir., Feb. 19, 1980). See generally H. E>warps AND V. Norpin, 
HIGHER EDUCATION AND THE LAw, The Doctrine of Academic Abstension 14-17 (1979). 

"4 Supra note 133. 

' Abramson v. Board of Regents, 56 Ha. 680, 548 P.2d 253 (1976) (postprobationary 
contract explicity negated implication of tenure by professional practice). Indeed, there is no 
constitutional requirement that a university establish a tenure system. As Mr. Justice Brennan 
stated in his dissent in Nelson v. Los Angeles County, 362 U.S. 1, 16 (1959): 


Doubtless a probationary employee can constitutionally be discharged without a 
specification of reasons at all; and this Court has not held that it would offend the 
Due Process Clause, without more, for a State to put its entire civil service on such 
a basis, if as a matter of internal policy it could stand to do so. 


See also Moore v. Otero, 557 F.2d 435, 437 (5th Cir. 1977); Orr v. Trinter, 444 F.2d 128, 134-35 
(6th Cir. 1971). 

'’ Cf. Eads v. Humphries, 562 S.W.2d 805 (Tenn. 1978) (statutorily created automatic 
tenure policy specified a three-year probationary period; where State Board of Education 
extended probationary period to five years by a resolution, extension unconstitutional but 
teachers employed for five years do not have tenure). 





56 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 7, No. 1-2 


tenure system, abolishing the maximum probationary period’” and 
providing that tenure may be acquired only by express grant by the 
chief officer in a letter specifically conferring tenure. Or, when a 
faculty member is to be employed beyond probation in a single- 
track system, it may be agreed that in consideration of his post- 
probationary appointment the instructor relinquishes all claims to 
tenure by reason of this reappointment;’” this ad hoc arrangement 
may be more practical than the adoption of a two-track system. 
Options beyond traditional tenure, such as contract systems, be- 
come more serious alternatives when it is realized that courts now 
construe tenure policies as contracts. 


' See Abramson v. Board of Regents, 56 Ha. 680, 548 P.2d 253 (1976). It is unlikely that 
a professor may waive tenure rights statutorily established. Covino v. Governing Bd. of 
Centra Costa Comm. College, 76 Cal. App.3d 314, 142 Cal. Rptr. 812 (1977); but see Independent 
Sch. Dist. v. Samuelson, 222 lowa 1063, 270 N.W. 434 (1936); see generally Annot., 145 A.L.R. 
1078 (1943). 








ANNOTATION: REINSTATEMENT 
AS A REMEDY IN CASES 
INVOLVING TERMINATION OF 
TENURED FACULTY* 


CHARLES A. DUERR, JR.** 


As counsel for a coliege or university, you may find yourself in 
the unfortunate situation of representing your institution in a suit 
in which the court has found, or is likely to find, that your client 
has erred in terminating the employment of a tenured member of 
the faculty. The error may inhere in a termination for an impermis- 
sible reason, in a failure to establish adequate cause for the termi- 
nation, in a failure to accord a hearing, or in the failure to observe 
a particular procedural right thought necessary by the court to 
insure that the hearing was fundamentally fair. In this circumstance, 
counsel must confront the question of whether reinstatement will 
be required. 

This annotation surveys recent cases in which courts have 
either ordered reinstatement or refrained from doing. so, and it 
attempts to identify those themes that generally distinguish one 
result from the other. The case of Skehan v. Board of Trustees of 
Bloomsburg St. Col., 358 F. Supp. 430 (M.D. Pa. 1973) and the 
resulting appeals and reconsiderations provide a rich history from 
which to begin the analysis. 

Skehan, though without tenure, was discharged during the term 
of his contract and thus had a property interest protected by due 
process. No hearing had been held prior to his dismissal. The district 
court decided: 


In my view, reinstatement with back wages would be inappropriate in the 
case at bar in light of (1) the Court's finding that the Plaintiff was not 
discharged for exercising his constitutional rights, and (2) Plaintiff's two- 
year delay in bringing the action. 358 F. Supp. at 435. 


* This article is an expansion on a portion of a talk given by the author to NACUA’s Mid- 
Winter CLE Workshop, Chicago, Illinois, March 1, 1980. 

** B.A., 1966, University of Michigan; J.D., 1972, University of Michigan. Private practice, 
Ypsilanti, Michigan, Jackson, Lamb & Duerr. The firm is general counsel to Eastern Michigan 
University 
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The Third Circuit vacated and remanded holding that the 
finding that Skehan was terminated for his failure to follow admin- 
istrative directives rather than for exercising his first amendment 
rights did not dispose of his claims that the college’s decision taken 
prior to his termination to place him on a terminal year contract 
was for reasons prohibited by principles of academic freedom. The 
court held that the district court will “have to reconsider the remedy 
problems. ...”’ 501 F.2d 31, 40 (1974). 

Skehan appealed to the Supreme Court which vacated and 
remanded without opinion for reconsideration of attorney’s fees 
and good faith immunity questions in light of intervening Supreme 
Court decisions. 421 U.S. 983 (1975). Upon remand, the court of 
appeals decided that the college enjoyed sovereign immunity on the 
back pay issue, but that the district court would have to decide 
whether attorney’s fees should be assessed against the college 
officials. 538 F.2d 53 (1976). The district court then held that the 
decision not to renew Skehan’s contract without affording him 
certain contractual rights constituted a denial of due process. 436 F. 
Supp. 657 (1977). 

The district court renewed its consideration of the relief issues. 
Full reinstatement with back pay was denied, because, as an equi- 
table remedy, reinstatement required that Skehan not have the 
“dirty hands” evidenced by his blatant disregard of administrative 
directives. The appropriate remedy, consistent with the principle 
that a plaintiff should not be placed in a position superior to that he 
possessed when defendant's illegal conduct occurred, was to rein- 
state Skehan with pay to the suspended status he held just prior to 
his termination, and to require the College to afford plaintiff a due 
process hearing. The Third Circuit affirmed this part of the decision 
but remanded for further consideration of the matter of an award 
of attorney’s fees. 590 F.2d 470 (1978). 

As to the reinstatement issue the opinion of the Third Circuit 
states: 


We believe that the court's order minimized the disruptive effects that 
would have resulted at the College had it required the administration to 
provide classes for Skehan to teach pending the results of the mandated 
hearing proceedings. Additional disruption of scheduling would have 
occurred had the College altered its teaching assignments to accomodate 
Skehan's reinstatement only to determine some months later that its 
earlier decision to terminate Skehan's employment as a faculty member 
was to be reaffirmed. 

On the other hand, the court's order enabled Skehan to return to the 
College's payroll pending the proceedings to which he was entitled and, 
thus, he was not “unduly limited in his ability to pursue the hearing 
remedy. ..." We believe the relief afforded by the district court presented 
an equitable accomodation of the interests of both the College and Dr. 
Skehan. 590 F.2d at 494. 
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An interesting comparison is provided in the recent decision of 
the Third Circuit in Kunda v. Muhlenberg College, 621 F.2d 532 (3d 
Cir. 1980). In this Title VII case the district court found that the 
denial of promotion and tenure and the placement of Kunda on a 
terminal year contract took place in circumstances violative of Title 
VII. The Third Circuit affirmed the award of reinstatement with 
backpay, promotion in rank, and the grant of tenure conditioned 
upon Kunda obtaining a master’s degree within two years. The 
court of appeals determined that the district court had properly 
placed Kunda “in the position she should have been ‘but for’ the 
unlawful discrimination”. 621 F.2d at 549. 

Though not clearly delineated in the Third Circuit's opinions in 
Skehan and Kunda, there is an underlying rationale for the differing 
results. In Skehan, there may have been sufficient legal reasons for 
his termination but the procedures used to effect his dismissal were 
violative of due process. In Kunda, the reason for termination was 
legally impermissible because of the unlawful sex discrimination. 
As will be seen, the differing results reached in reinstatement cases, 
though frequently unrecognized in courts’ opinions, can often be 
reconciled on this one distinguishing factor. Full reinstatement is 
not ordered when the dismissal is on “adequate cause’ despite 
procedural or other deficiencies. Full reinstatement is ordered when 
the dismissal was based on impermissible or legally insufficient 
reasons. 


I. Cases Denying Reinstatement. 


A. Zimmerer v. Spencer, 485 F. 2d 176 (5th Cir. 1973). Though 
the college had no formal tenure system, the plaintiff had a pro- 
tected property interest in her teaching position and was not ac- 
corded due process in her dismissal. The lower court found that 
there had not been sufficient notice of charges nor a fair hearing 
but that there were adequate reasons to support the termination. It 
denied reinstatement and ordered damages amounting to one year’s 
pay, reasoning that the college’s policies gave constructive tenure 
for only one year inasmuch as an unsatisfactory teacher could be 
put on a one year probationary contract which did not have to be 
renewed. The court of appeals affirmed, holding that remanding the 
case to the governing board of the college would serve no purpose. 
The opinion noted that three years had now elapsed and that the 
trial court had already decided that there was adequate cause for 
the dismissal. Furthermore, the parties now had a deep seated 
antipathy for each other. 

B. Soni v. Board of Trustees of University of Tenn., 376 F. Supp. 
289 (E.D. Tenn. 1974). The district court held that plaintiff was 
entitled to succeed on a claim of “de facto” tenure and that the 
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termination of his employment without a hearing was a denial of 
due process. The opinion stated: 


Remaining, therefore, is the appropriate relief for plaintiff. In Perry [Perry 
v. Sindermann, 408 U.S. 593, 603 (1972)] the Court submitted that “[p]roof 
of such a property interest would not, of course, entitle him to reinstate- 
ment. But such proof would obligate college officials to grant a hearing at 
his request where he could be informed of the grounds for his non- 
retention and challenge their sufficiency. 376 F. Supp. at 293. 


Relying on the Perry holding the district court denied reinstate- 
ment and ordered back pay from the time of termination until the 
University completed a hearing complying with the requirements 
of due process. The Sixth Circuit affirmed, 513 F.2d 347 (6th Cir. 
1975). 

C. Bruno v. Detroit Institute of Technology, 51 Mich. App. 593, 
215 N.W.2d 745 (1974). The trial court held that Bruno had not 
obtained tenured status. The Michigan Court of Appeals reversed 
and ruled that Bruno was entitled to damages for loss of past and 
future earnings. There was no discussion of reinstatement. Damages 
were reduced by the amounts Bruno earned or could be expected to 
earn upon good faith attempts to secure employment in his profes- 
sion. The damage award was an application of the principle that 
the proper measure of damages is as set forth in 5 Corbin on 
Contracts §992 to “put the injured party in as good a position as he 
would have had if performance had been rendered as promised.” 
215 N.W.2d at 749. 

D. Bowing v. Board of Trustees of Green River Com. Col, 11 
Wash. App. 33, 521 P.2d 220 (1974). The Washington Court of 
Appeals held that under the applicable state statutes the hearing 
afforded Bowing was defective in that no proposed findings of fact 
and conclusions of law were served on her, nor was she afforded 
an opportunity to make her objections known prior to dismissal. 
The court refused to reverse the Trustees’ decision which would 
have had the effect of reinstating Bowing. Rather, the court held: 


.... reversal would be proper only if Bowing’s “substantial rights” have 
been prejudiced because she was not served with a “proposal for deci- 
sion”. Such a proposal may still be tendered. The tender of a “proposal 
for decision” will afford Bowing an opportunity to file exceptions and 
present written argument.... [W]e remand the case to the board with 
directions to afford Bowing an opportunity to be heard after serving her 
with “a proposal for decision, including findings of fact and conclusions 
of law.” 521 P. 2d at 225-226. 


The Washington Supreme Court affirmed in part and reversed 
in part, holding that, under the facts of the case, Washington law 
did not require the serving of proposed findings of fact and conclu- 
sions of law. 85 Wash. 2d 300, 534 P.2d 1365 (1975). 
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E. State Ex Rel Chapdelaine v. Torrence, 532 S.W.2d 542 (1976). 
The trial court ruled that plaintiff was tenured and that his termi- 
nation without a hearing was a denial of due process. Reinstatement 
was refused, but one year’s pay was awarded as damages. On 
defendant’s appeal, the Tennessee Supreme Court affirmed the 
denial of reinstatement. Among the factors that appeared to have 
influenced the court were the plaintiff's delay of 17 months after 
his termination before filing suit and his engaging in a number of 
pursuits after his termination which in the long run might prove 
more valuable than his position with the university. 

F. Brady v. Board of Trustees of Neb. St. Colleges, 196 Neb. 226, 
242 N.W.2d 616 (19). Plaintiff was terminated from his tenured 
position without a hearing for reasons of financial exigency. The 
Supreme Court of Nebraska held that the termination violated 
contractual rights and lacked constitutional due process. However, 
without expressing a reason, the Court decided that even though 
the termination was ineffective ‘we find no practical justification 
for an indefinite extension” of employment. 242 N.W. 2d at 621. 
Damages were limited to one year’s salary less what Brady earned 
or with reasonable diligence could have earned elsewhere. 

G. Decker v. North Idaho College, 552 F.2d 872 (9th Cir. 1977). 
The district court held that the failure to accord a pretermination 
hearing constituted a denial of due process. On appeal the Ninth 
Circuit held that the trial at the district court had more than 
compensated for the fact that plaintiff did not receive a pretermi- 
nation hearing, and the award of one year’s pay rather than rein- 
statement was not an abuse of discretion. The court of appeals held 
that the extraordinary remedy of reinstatement was commonly 
imposed in cases involving racial discrimination or where dismissal 
was in reprisal for the exercise of first amendment rights. 


II. Cases Granting Reinstatement. 


A. Monroe v. Trustees of California State Colleges, 99 Cal. Rptr. 
129, 491 P.2d 1105 (1972). Monroe was discharged in 1950 for failure 
to sign California’s loyalty oath. In 1968, the California Supreme 
Court ruled the oath unconstitutional, and Monroe applied for 
reinstatement. The Trustees refused to reinstate Monroe or to 
restore any pension or financial benefits. The California Supreme 
Court ruled that the statute of limitations precluded attack on the 
initial discharge but not on the refusal to reinstate in 1968. Monroe 
was, under the allegations in his pleadings, entitled to reinstatement 
and to benefits after 1968. In so ruling, the court was applying 
regulations adopted by the Trustees pursuant to California’s Edu- 
cation Code. Alternatively, the Court ruled that reinstatement was 
required to prevent further injury caused as a result of Monroe's 
principled adherence to his first amendment rights. To deny rein- 
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statement might cause others to be “‘chilled’ from fully exercising 
their rights’’. 491 P.2d at 1113. Finally, reinstatement would serve to 
broaden and enrich the academic community. 

However, the Court recognized 


.... that in some cases reinstatement may pose a variety of admin- 
istrative problems, if, for example, another employee presently occupies 
the post to which reinstatement is sought. In such cases, practical consid- 
erations will certainly justify a reason~ble accomodation of the various 
interests at stake, and the reinstated employee can properly be offered a 
reasonable alternative position. The practical considerations involved, 
however, obviously cannot justify denying an entitled employee reinstate- 
ment altogether. ... 491 P.2d at 1114. 


B. Board of Trustees of Los Angeles Jr. Col. v. Metzger, 104 Cal. 
Rptr. 452, 501 P.2d 1172 (1972). Metzger, a tenured college English 
teacher, used materials in her class which because of profanity, 
sexually explicit language and graphic photographs were offensive 
to college authorities. She was dismissed on charges of “immoral 
conduct” and “evident unfitness for service”. The trial court, which 
became the hearing body, decided that the facts did not support 
findings of immoral conduct or unfitness for service and ordered 
Metzger’s reinstatement. The California Supreme Court affirmed. 

C. Starsky v. Williams, 353 F. Supp. 900 (D. Ariz. 1972). Profes- 
sor Starsky was dismissed after hearings on a number of charges 
and a finding by the Board of Regents of ‘‘unfitness”’. The district 
court ruled that as to two of the charges there was no supporting 
evidence. The court found that the remaining charges were not 
supported by the evidence and that they were based wholly or in 
part on the exercise of the constitutionally protected rights of 
freedom of speech or association. “The Board’s finding of unfitness 
is primarily or substantially motivated by those charges which 
impermissibly restrict plaintiff's First Amendment rights.” 353 F. 
Supp. at 926. There was a duty on the part of the Board of Regents 
to reinstate Professor Starsky with all of his emoluments and 
perquisites as if termination had never occurred. On appeal the 
Ninth Circuit remanded on the question whether a sabbatical agree- 
ment constituted a contractual settlement. 512 F.2d 109 (1975). 

D. Adamian v. University of Nevada, 359 F. Supp. 825 (D. Nev. 
1973). Adamian was discharged for violation of a rule regulating 
speech. The district court ruled that the regulation was unconsti- 
tutional because of vagueness and overbreadth. The court held that 
under 42 U.S.C. § 1983 it had the power to order reinstatement and 
that reinstatement with back pay was the appropriate remedy. The 
Ninth Circuit reversed, 523 F.2d 929 (9th Cir. 1975). The appellate 
decision dealt solely with the question of whether the regulation, as 
interpreted and applied by the Board of Regents, was vague and 
overbroad, and remanded the case for testimony on this question. 
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E. University of Alaska V. Chauvin, 521 P.2d 1234 (1974). 
Chauvin, a tenured employee though not a faculty member, was 
discharged because of financial exigency. The Alaska Supreme 
Court affirmed the trial court’s holding that the discharge violated 
due process because Chauvin was not afforded a formal hearing. 
He was entitled to reinstatement and damages for unpaid salary 
and lost benefits. The court noted, ‘The reinstatement ordered by 
the trial court does not, of course, preclude the University from 
further proceedings if it chooses to terminate Chauvin.” 521 P.2d at 
1240. 

F. King v. Conservatorio de Musica de Puerto Rico, 378 F. Supp. 
746 (D. P.R. 1974). King was a tenured professor who was discharged 
from his employment without a hearing. The court held the dis- 
charge to be “state action” in violation of fourteenth amendment 
due process. The court ordered that King be reinstated to his 
position as it was prior to the discharge. The defendants were 
permanently enjoined from terminating King’s employment without 
due process of law. 

G. Lyman v. Swartley, 385 F. Supp. 661 (D. Idaho 1974). Lyman, 
a tenured faculty member, was discharged from his position at 
Idaho State University without a hearing or any opportunity to 
respond to charges. The Court ordered that he be reinstated with 
back pay and other monetary benefits. 

H. Phillips v. Puryear, 403 F. Supp. 80 (W.D. Va. 1975). Phillips 
was discharged, while his contract still had a year to run, because 
he had complained about a report which contained information 
that led to a denial of a further multi-year contract. His complaints 
had been misinterpreted as threats, and the court held that his 
dismissal violated his right of free speech. The court ordered that 
Phillips be reinstated for the balance of the year with back pay and 
other benefits. 

I. AAUP v. Bloomfield College, 136 NJ. Super. 442, 346 A.2d 615 
(1975). The Superior Court of New Jersey held that there was 
substantial credible evidence to support the trial court's finding that 
the financial exigency invoked by the institution to justify termi- 
nation was not bona fide. The court held that the dismissed tenured 
faculty members were entitled to specific performance reinstating 
them to their positions, even in the face of the general rule that 
specific performance does not apply to personal service contracts. 
Specific performance was ordered because of the uncertainty in 
measuring damages where the contracts are of indefinite duration 
and because of the importance of the status as faculty members in 
the milieu of the college teaching profession. 

J. Anapol v. University of Delaware, 412 F. Supp. 675 (D. Del. 
1976). Where the hearing was essentially an ex parte proceeding, 
the dismissal of Anapol, a tenured professor, was not in accordance 
with due process. Reinstatement was ordered. 
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This does not mean, of course, that the University cannot hereafter 
terminate Dr. Anapol’s employment based on the events which give rise 
to this litigation, provided adequate procedural safeguards are afforded 
him. Moreover, if such charges are reinstituted against him, and processed 
with reasonable alacrity, the University, if it determines suspension to be 
in its best interest need not return Dr. Anapol to the classroom or campus 
pending final disposition of those charges. 412 F. Supp. at 680. 


K. Endress v. Brookdale Community College, 144 N.J. Super. 
109, 364 A. 2d 1080 (1976). Professor Endress was discharged in 
retaliation for her exercise of first amendment rights. The court 
held that she was entitled to reinstatement despite the general rule 
against specific enforcement of personal service contracts. 

L. University of South Florida v. Tucker, 374 So.2d 16 (Fla. 
1979). A career employee subject to civil service protection was 
improperly dismissed for absence from work when he had properly 
notified his supervisor of the reasons for his absence and was 
entitled to medical leave. The court decided he was entitled to be 
reinstated but his intervening letter of resignation limited his rem- 
edy to back pay from the time of his dismissal until the effective 
date of his resignation. 

M. Garrett v. Mathews, 474 F. Supp. 594 (N.D. Ala. 1979). After 
a hearing at the University of Alabama, the President, acting on the 
recommendation of the hearing committee, revoked plaintiff's ten- 
ure but did not terminate his employment. Plaintiff appealed to the 
Board of Trustees and argued that the President could decide to fire 
or not to fire but did not have the power merely to revoke tenure. 
The Board of Trustees agreed but stated it would not oppose 
dismissing plaintiff and rehiring him without tenure. The Board 
remanded the matter to the administration to take appropriate 
action. The University President, after further committee review, 
terminated the plaintiff's employment. The district court held that 
the Board erred in determining that the President could not revoke 
tenure and that the increased penalty violated due process: 


The appropriate remedy is to place the parties where they would have 
been had the denial of due process not occurred. The court will. ... order 
the Board of Trustees to rescind its resolution remanding the matter to 
the University administration and to order the University administration 
to retain plaintiff in its employ without tenure for one more year, after 
which time he will be eligible for tenure as any other faculty member in 
his position. 474 F. Supp. at 600. 


III. Comments on Additional Cases. 


Though not involving the dismissal of tenured personnel in 
higher education, two important Supreme Court decisions define 
circumstances supporting arguments that reinstatement is inappro- 
priate. 
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A. Mt. Healthy City Board of Ed. v. Doyle, 429 U.S. 274, 97 S.Ct. 
568, 50 L.Ed. 2d 471 (1976). In this case the trial court ordered that 
Doyle be reinstated in his untenured teaching position since conduct 
protected by the first amendment had played a substantial part in 
the decision not to re-hire. The Sixth Circuit affirmed. The Supreme 
Court reversed holding that in a mixed-motive termination case the 
public employer should have an opportunity to prove that, even in 
the absence of the protected conduct, the employee would have 
been discharged: 


A rule of causation which focuses solely on whether protected conduct 
played a part, “substantial” or otherwise, in a decision not to rehire, could 
place an employee in a better position as a result of the exercise of 
constitutionally protected conduct than he would have occupied had he 
done nothing. The difficulty with the rule enunciated by the district court 
is that it would require reinstatement in cases where a dramatic and 
perhaps abrasive incident is inevitably on the minds of those responsible 
for the decision to rehire, and does indeed play a part in the decision - 
even if the same decision would have been reached had the incident not 
occurred. The constitutional principle at stake is sufficiently vindicated if 
such an employee is placed in no worse position than if he had not 
engaged in the conduct. A borderline or marginal candidate should not 
have the employment question resolved against him because of constitu- 
tionally protected conduct. But that same candidate ought not to be able, 
by engaging in such conduct, to prevent his employer from assessing his 
performance record and reaching a decision not to rehire on the basis of 
that record simply because the protected conduct makes the employer 
more certain of the correctness of its decision. 429 U.S. at 285-286. 


B. Carey v. Piphus, 435 U.S. 247, S. Ct. 1042, 55 L. Ed. 2d 252 
(1978). This case involved students who were suspended from 
school for several weeks without the hearings required by four- 
teenth amendment due process. The Seventh Circuit ruled that the 
students could recover substantial damages even if the suspensions 
were justified and even if no actual injury was caused by the denial 
of procedural due process. The Supreme Court reversed. The opin- 
ion by Justice Powell is instructive on the general question of relief 
where due process has been denied. 


Our legal system's concept of damages reflects this view of legal rights. 
“The cardinal principle of damages in Anglo-American law is that of 
compensation for the injury caused to plaintiff by defendant's breach of 
duty.”.... The Court impliedly has recognized the applicability of this 
principle to actions under § 1983 by stating that damages are available 
under that section for actions “found.... to have been violative of.... 
constitutional rights and to have caused compensable injury.... “ 435 
U.S. at 254-255 (emphasis in original). 


The opinion then analyzed the application of this principle in 
§ 1983 actions, concluding that “the rules governing compensation 
for injuries caused by the deprivation of constitutional rights should 
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be tailored to the interests protected by the particular right in 
question.” 435 U.S. at 259. In the case of procedural rights, the court 
should focus not on the property or liberty which has been deprived 
because due process does not bar such a deprivation. Rather, ‘‘[P] 
rocedural due process rules are meant to protect persons not from 
the deprivation but from the mistaken or unjustified deprivation of 
life, liberty, or property.” 435 U.S. at 259. 

The failure to accord due process may not have caused a 
compensable injury where the deprivation was not in itself mistaken 
and would have occurred had full procedural rights been observed. 
As the opinion stated: 


In this case, the Court of Appeals held that if (the school) can prove on 
remand that (the students) “would have been suspended even if a proper 
hearing had been held”....then (the students) will not be entitled to 
recover damages to compensate them for injuries caused by the suspen- 
sions. The court thought in such a case the failure to accord procedural 
due process could not properly be viewed as the cause of the suspen- 
sions....The court suggested that in such circumstances, an award of 
damages for injuries caused by the suspensions would constitute a wind- 
fall, rather than compensation, to (the students)....We do not understand 
the parties to disagree with this conclusion. Nor do we. 435 U.S. at 260. 


The Supreme Court remanded and instructed the district court 
to limit the students to nominal damages if it determined that the 
suspensions were justified. 

C. Synthesis of Mt. Healthy and Carey. The Mt. Healthy and 
Carey opinions give weight to the college or university attorney's 
argument that reinstatement is not appropriate when: (1) in the case 
of a mixed motive termination the unprotected conduct would 
support termination; and (2) the termination would have occurred 
even had procedural due process been observed. In these circum- 
stances, the court should direct that the college or university purge 
the impermissible consideration or procedural error and decide 
anew whether termination is appropriate. Court-ordered reinstate- 
ment should be limited to those cases in which the unprotected 
conduct does not support the termination or in which the procedural 
defect produced a mistaken termination. In either of these latter 
circumstances it necessarily follows that there was no “adequate 
cause” for the termination and reinstatement is the logical remedy. 


Conclusion 


There is no simple rule which will, in all cases, permit counsel 
to predict when courts will order the reinstatement of a tenured 
faculty member or administrator whose dismissal was legally de- 
fective. In certain circumstances the courts are consistent. First, 
when the dismissal was solely in retaliation for the exercise of a 
protected right, reinstatement is uniformly ordered. Second, rein- 
statement is ordered when the court decides that the charges or 
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evidence on the charges do not support a finding of adequate cause 
for dismissal. Furthermore, it is only in these instances that the 
employing institution may not thereafter attempt a new termination 
on the same basis. 

In those cases when no hearing was afforded, or when the 
hearing was defective because of failure to extend a necessary 
procedural right, the results are inconsistent, some courts ordering 
reinstatement and some denying. 

The cases in which reinstatement has been ordered involved: 
(1) retaliation for the exercise of a protected right (Monroe, Starsky, 
Lyman, Phillips, Endress, Tucker); (2) insufficient proof to support 
the charges (Metzger, Starsky, AAUP); (3) dismissal pursuant to an 
unconstitutionally vague and overbroad rule (Adamian). Other 
cases in which reinstatement has been ordered involved a complete 
lack of due process such that no effective hearing was given (Chau- 
vin, King, Lyman, Anapol). Garrett is unique in that reinstatement 
was ordered where a hearing had been afforded but it was techni- 
cally defective. Only the New Jersey cases (AAUP, Endress) cited 
such factors as the uncertainty of measuring damages and the 
importance attached to faculty status as weighing significantly in 
favor of reinstatement. 

The cases in which reinstatement has been denied also involved 
a complete failure to afford an effective hearing (Skehan, Zimmerer, 
Soni, Bruno, Chapdelaine, Brady, Decker); or a defect in the hearing 
procedures (Bowing). The courts denied reinstatement without en- 
gaging in the kind of analysis set forth in Mt. Healthy or Carey but 
instead cited such factors as: (1) the delay in bringing suit or since 
its initiation (Skehan, Chapdelaine, Zimmerer); (2) lack of clean 
hands (Skehan); (3) disruptive effects in ordering reinstatement 
(Skehan) or deep antipathy between the parties (Zimmerer); (4) the 
fact that there were clearly sufficient reasons to support termination 
(Zimmerer, Decker); (5) the fact that the dismissed employee has 
been engaged in other pursuits (Chapdelaine). In the other cases in 
which reinstatement has been denied the courts thought it was 
sufficient to order the institution to hold a hearing which comported 
with due process (Soni, Bowing). In Bruno and Brady the courts did 
not explain the reasons for not ordering reinstatement. 

It is the author's conclusion that reinstatement should be re- 
served for those cases in which dismissal was solely in retaliation 
for the exercise of a protected right or when the procedural defects 
produced a mistaken result. These circumstances amount to the 
same thing. Reinstatement is appropriate only when there is no 
“adequate cause” to support termination after removal of any 
consideration of impermissible reasons supporting termination. 
Reinstatement in all other cases overcompensates for the depriva- 
tion incurred and is insupportable under the principles set forth in 
Mt. Healthy and Carey. 





“OUTSIDE” ACTIVITIES OF 
FACULTY MEMBERS* 


MICHAEL C. WESTON** 


In 1974, in the Sibley Hospital case,' the U.S. District Court for 
the District of Columbia set the world of non-profit and tax-exempt 
institutions on its ear by prescribing new standards for disclosing 
and avoiding conflicts of interest by trustees and officers of those 
institutions. The ensuing years witnessed a scurrying to propound, 
adopt and enforce conflict of interest policies at hundreds of mu- 
seums, hospitals, colleges and universities. 

It is not likely that there will be a similar watershed to stimulate 
action on such policies relating to university faculties. Nevertheless, 
the consequences of outside faculty activities are becoming increas- 
ingly apparent.” 

In this paper, I will first discuss the importance of the faculty 
contract. We will then look at the difficulties of characterizing 
activity as “inside” or “outside” the institution. Third, I will set 
forth some specific examples of problem areas connected with 
extra-mural work. Fourth, I will analyze briefly the key elements of 
institutional policies now in force. Finally, I will tell you why I 
think that this topic needs far greater attention than it appears to 
have received. 

All of us who work in or for institutions of higher education 
know that the relationship of faculty members to the institution 
gives rise to many perplexing questions. The nature of that relation- 
ship and the consequences of that relationship to our clients, the 
institutions, are grounded sometimes in contract but more often in 
history, mystery and tradition. 

Consider the following: 


A member of the classics department writes a book condemning nuclear 
power. The chairman of your board of regents is president of a public 
utility using nuclear-powered generators. The chairman demands that 


* This paper was delivered by the author at NACUA's 1980 Mid-winter CLE Workshop in 
Chicago, Illinois, March 1, 1980. 
** A. B., 1960, Brown University; J.D., 1963, University of Michigan; University Attorney, 
Northwestern University. 

' Stern v. Lucy Webb Hayes National Training School for Deaconesses and Mission- 
aries, 381 F. Supp. 1003, (D.D.C. 1974). 

* See generally Patton, Consulting by Faculty Members, May 1980 ACADEME 181. 
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you, as counsel, effect both the termination of the faculty member and 
the payment of all royalties on the book to the university. 


or 


A member of the medical school faculty engages in drug testing for a 
pharmaceutical manufacturer. He neither prepares a research protocol 
nor secures clearance from the university's Institutional Review Board. 
Several of the people who took the drug as part of the testing program 
become ill and sue the university. 


or 


A member of the business school faculty has a Federally-sponsored 
research project calling for 50% of his effort. He spends the “other 50%” 
teaching and attending to committee duties, plus 1% days a week in a for- 
profit management consulting venture. After audit, the sponsoring agency 
seeks to recover part of the cost of the research. 
and finally 

Your provost shows you an article clipped from the Chronicle of Higher 
Education about a professor being fired for too much so-called moonlight- 


ing. He would like to take similar action against a wandering member of 
the mechanical engineering faculty. 


The point of departure in seeking answers to these questions is 
the faculty contract. What is the contract? It can take several forms. 
It can be negotiated through collective bargaining. It can be a non- 
negotiated document spelling out all the terms and conditions of 
faculty service. It can be (and probably most often is) comprised of 
a number of components, such as: the letter of appointment, the 
university's faculty handbook, a departmental handbook, depart- 
mental policies, and various pamphlets on fringe benefits and 
personnel administration. 

Undergirding any wiitten contract are the custom and usage of 
the higher education community in general, and of your institution 
in particular. As lawyers for colleges and universities we must 
continually remind ourselves of the importance of freedom of 
speech and of academic inquiry. The American Association of 
University Professors, in its statement on Extra-mural Utterances, 
reminds us of “the faculty member's right to speak or write, as a 
citizen, free from institutional censorship or discipline.’ To the 
same effec‘, institutions often cite their own interests in having 
faculty whose interests and influence extend beyond the campus. 

In preparing this paper, I sought from the chief academic 
officers of nineteen institutions information on their policies and 
procedures having to do with outside activities of faculty members. 
From the fourteen respondents—big and small, public and private— 
I learned that outside activities are thought to be mutually beneficial. 
They stimulate the continuing education of the faculty; they im- 
prove the faculty member's “currency and expertise” in his or her 
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discipline; they ‘‘strengthen the institution’s nresence in the broader 
community;” they aid in the development ot institutional resources; 
and they enhance teaching capabilities. 

These are interesting, and no doubt appropriate, concepts, but 
a somewhat finer analysis is required to anticipate consequences of 
such activities to the university and, once determined, to act on 
those consequences. One way to characterize outside activities is 
whether there is remuneration involved. Under this approach, your 
clients are less likely to want to regulate an activity if it is wholly 
uncompensated than if it is a separate, full-time job. 

Also, your clients’ interest in regulating or sharing in the 
remuneration received by the faculty member will vary, depending 
on the institutional interest involved. An honorarium paid to a 
faculty member for delivering a speech at a learned society will, 
under all statements of policy I have seen, be kept by the faculty 
member. Receipt of salary for a separate, full-time job is likely to be 
prohibited. 

A second way to characterize outside activities is by the sub- 
stance of the outside engagement. Political activity, for example, is 
usually encouraged, subject to limitations on time and, in the case 
of some public institutions, subject to state law. 

Intellectual activity may be conducted within the faculty mem- 
ber’s discipline—such as a math professor teaching part-time at a 
local community college. Or it may be outside the discipline—such 
as our hypothetical classicist writing an anti-nuclear power tract. 

Similarly, a business activity may be within the area of spe- 
cialty; for instance a marketing professor working on advertising 
strategy for a local retailer. Or it may be outside the discipline— 
that same professor owning a dry goods store. 

A separate topic, and one that defies characterization, is so- 
called “consulting” within the institution. I will return to that one 
a little later. 

But whatever the basis of characterization, these conceptual 
approaches lead inevitably to specific consequences which each 
college and university must consider for itself. Among the areas of 
inquiry are: 

To what extent, if at all, will the institution support the faculty 
member’s outside work by permitting the use of its office space, 
computing facilities, copying machines, stationery or supplies? 
Many institutions prohibit any such use. But assuming that at least 
one purpose of prohibition is to diminish the risk of unfair compe- 
tition with local business, might some of these services not be 
available on a fee for service basis? 

Legislative suspicion of academia can lead to strange results. 
Counsel! for one state university has told me that, in response to 
that pressure, his institution has had to develop extremely stringent 
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prohibitions against the use of all facilities and services for outside 
purposes. A member of the law school faculty pointed out that, 
taken literally, these procedures prevent him from using a university 
pencil to take a message from an outside client simply to schedule 
a meeting. On its face that institution’s policy would affect the 
library no less than a pencil or a piece of paper. 

Rationally interpreted, the policy would absolutely bar only the 
use of facilities which inevitably would connote university support. 
I take it that it is none of our business, or that of our trustees or 
regents, what use a faculty member makes of the library. 

Students are a ready source of labor for a faculty member's 
outside work. However, if the students are already employed by 
the institution under the College Work-Study Program, extra em- 
ployment might result in students being compensated beyond the 
financial need shown for CWSP eligibility. In that case, the insti- 
tution might have to reimburse Work Study funds to the Office of 
Education.* 

A perpetual source of discussion is the use of the institution's 
name in extra-mural activities. Some institutions require that the 
name not be used where its use might imply institutional support 
for a non-institutional activity. Others require the faculty member 
to notify his outside client in writing that his college does not 
support the work. Much of this, it seems to me, is hair-splitting and 
simply cannot be enforced. The fact is that the institution bestows 
the title, and the fact of the relationship is undeniable. I do not 
believe that a sensible line can be drawn between the use of the 
name for purposes of identification and use which implies institu- 
tional support. 

But if there are rules that we, as institutions, find it difficult to 
enforce, there are other rules that will be enforced for us. Some of 
these rules are in Internal Revenue Code Sections 511-513 (26 U.S.C. 
§§511-513 (1976)) concerning unrelated business taxable income. 
Let's assume that your institution’s computing center sells its time, 
on an internal account basis, to faculty in your graduate school of 
business. Let’s assume further that a member of that faculty be- 
comes a part-time consultant to a local market research firm. The 
faculty member then begins using his desk-top terminal and his 
outside firm’s data base to generate consumer sales forecasts. He 
covers the overdrafts in his departmental account by direct pay- 
ments to the computing center. Enter the Internal Revenue Service. 

The examining agents assert that the fees for outside use are 
not substantially related to an exempt function of the institution 
and that under the Code the university is liable for tax on those 





* See, e.g., “Student Financial Aid, 1978-79 Handbook,” U.S. Department of Health, 
Education, and Welfare, Office of Education, Bureau of Student Financial Assistance, Sec. 
4-8; 43 Fed. Reg. 37925 (August 24, 1978). 
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fees as unrelated business taxable income.’ That contention is 
certainly supportable on its face and, at least, can cost the institution 
thousands of dollars simply to respond to that one question. 

At the risk of coming down too hard on schools of business, let 
us now assume that the same professor serves as a so-called 
consultant on a Federally-sponsored research contract based in the 
department of industrial engineering. Here, there are at least two 
kinds of exposure. 

First, the so-called consultant may claim that because the work 
on the project is outside his usual duties and involves the unsuper- 
vised exercise of his professional judgment, that his fee should be 
paid free of withheld income taxes. I strongly recommend that that 
practice not be permitted. The experience of two employment tax 
audits has taught us the wisdom of the rule that ‘‘an employee for 
one purpose is an employee for all purposes.” 

But, and here we move out of the tax arena, the expenses 
associated with that consultation effort must be approved in ad- 
vance. Chapter 1-45 of the HEW Grants Administration Manual 
sets forth explicit requirements for the use of consultants in spon- 
sored research. For charges above base salary to be recoverable in 
an intra-university consultation, the consultation must be ‘across 
departmental lines” or involve “a separate or remote operation,” 
and be performed in addition to the consultant’s regular workload. 
Thus, there is no comfort in assuming that simply because a faculty 
member's outside work is not physically outside the institution that 
there is no institutional risk. 

This subject is also addressed in Office of Management and 
Budget Circular A-21, titled Cost Principles for Educational Insti- 
tutions.® The aspect of A-21 that has received the most comment 
relates to the manner in which faculty effort reporting will be 
handled. In that and most other respects A-21 is not substantially 
different from its predecessors, at least for institutions that had 
already instituted effort reporting systems. Behind it, however, is 
an attitude that some see as provoking division between the govern- 
ment and higher education in what historically has been seen as a 
cooperative research effort. Particularly to this point is an article 
by Max Binkley in the December, 1979 Business Officer published 

y the National Association of College and University Business 
Officers. 

If Binkley and others are right about the increasingly adversar- 
ial attitude of government auditors, the least we can do is to follow 
whatever express mandates appear in Circular A-21. One such 
mandate requires, as an element of determining eligible salaries to 


‘INT. Rev. Cope of 1954 §513(a) 26 U.S.C. §513(a) (1976); but see 26 C.F.R. §1.513-1 
(c)(2)(ii) (1979). 
“44 Fed. Reg. 12368 (March 6, 1979). 
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be charged against a sponsored research agreement, that the “‘insti- 
tution must follow its institution-wide policies and practices con- 
cerning the permissible extent of professional services that can be 
provided outside the institution for noninstitutional compensation. 
Where such institution-wide policies do not exist or do not ade- 
quately define the permissible extent of consulting . .. the Govern- 
ment may require that the effort of professional staff working on 
sponsored agreements be allocated between (1) institutional activi- 
ties, and (2) non-institutional professional activities. If the sponsor- 
ing agency considers the extent of non-institutional professional 
support excessive, appropriate arrangements governing compensa- 
tion will be negotiated on a case-by-case basis.’”” 

This is not a new provision, yet it is apparent from the results 
of my survey that some institutions simply have not seen fit to 
adopt policies on consulting. Or, if they have such policies, they are 
subject to such intra-institutional variation as not to be in fact 
“institution-wide.” Given the time required to negotiate eligible 
salaries on a case-by-case basis, and the almost certain reduction in 
allowable expenses, failure to adopt and effect such a policy cannot 
be excused. 

A further business risk incident to outside activities has to do 
with that emerging science called “risk management.” Generally an 
institution attempts to assess the risks it is exposed to, to determine 
which risks it is willing to absorb, and to insure against the remain- 
ing ones. Unless there is knowledge of what a faculty member does 
outside his or her normal duties that may involve the university, 
there is no way to insulate the university from the risk of that 
activity. 

The drug testing I mentioned earlier is one example. The 
research subject could reasonably conclude that because he took 
the drug at the instance of a faculty member and on university 
premises, it was a university project and the university is the 
responsible party if something goes wrong. The best answer, of 
course, is simply not to permit this kind of free-lance contract 
research. Short of that, the appropriate faculty could be put on 
notice that the university would not pay for their defense in the 
event of suit. That should be an effective deterrent. 

Last among the specific areas of concern is the subject of 
copyright and patent royalties. I believe it is generally accepted 
practice that a faculty member receives all of the royalties on his or 
her copyrighted materials, whether published in fulfillment of uni- 
versity duties or not. To provide otherwise would minimize the 
incentive to publish, to say nothing of the possible impairment of 
the faculty member’s right to speak and write freely. 





" Ibid., Sec. 1.6.f. 44 Fed. Reg. 12376 (March 6, 1979). 





JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 7, No. 1-2 


There seems to be no comparable understanding on patent 
royalties. In general, institutional patent policies provide for the 
assignment of the patent to the institution, followed by a division of 
royalties on some agreed percentage. Royalties on patents developed 
during outside work are not covered as explicitly, although it is 
usual for the institution to claim the patent if institutional facilities 
were used in its development. 

We would go on at even greater length, extending the laundry 
list of specific consequences and concerns arising from the division 
of interest created by a faculty member’s pursuing outside en- 
deavors. Some of the thorniest questions resist categorization. They 
have to do with the ethical substrata of specific institutional policies. 

First, | want to acknowledge, and commend to your attention, 
the project on “Ethical and Economic Issues” being conducted by 
the Office of Institutional Studies at the University of Southern 
California under a grant from the Carnegie Corporation of New 
York. The papers and monographs being generated by that project 
are careful and thought-provoking and must be considered in the 
development and implementation of any institutional policy on 
extra-mural activities. 

Now some examples: On the one hand we avoid like the plague 
having to account for the time of faculty members, while on the 
other hand, in accounting for salaries on sponsored research we 
measure something called “effort” with purported mathematical 
precision. Why, then, do institutional policies on outside activities 
use time as the permitted measure of those activities? Why do 
faculty resist having ten hours per week assigned to a research 
grant and accept one day per week as the standard for outside 
consulting? 

I suspect that the real reason is that the true cost to a university 
of outside work is not the hours spent, but the diversion of time, 
interest and enthusiasm. We haven’t yet found ways to measure 
these and haven’t cared to because the problem is not yet recognized 
as being serious. 

It is an interesting exercise to review the various institutional 
policies. In length and complexity they run the gamut from one-line 
statements of general application to long recitals accompanied by 
prescribed forms. In general, the policies of public institutions tend 
to be more complex, although at least one state institution has no 
policy at all on this subject. Variations in complexity are likely 
attributable to the differing nature and extent of legislative oversight 
exercised in each state. 

Most policies—public and private—contain three elements. 
First, the activity that is to be regulated; second, the limitations on 
that activity; and third, the permission needed in order to pursue 
the activity. 
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As I mentioned earlier, virtually all institutions encourage their 
faculty to do something besides teaching and research. Most often, 
the encouragement is toward public service; and, at most institu- 
tions public service—such as serving on accreditation boards and 
local municipal committees—may be pursued without institutional 
regulation. In at least one institution, public service is stated to be 
an element to be considered as part of the evaluation for promotion 
and tenure. Running for political office is another matter; some 
public institutions require that a faculty member take a leave of 
absence to pursue elective office. 

Similarly, outside “scholarly” work generally is encouraged 
while outside “professional” work is made subject to regulation. I 
have been unable to discern a substantive difference between these 
two terms. I suspect that in practice the difference is whether a fee 
is paid and, if so, how much—the greater the fee, the greater will be 
the tendency to call the activity “professional.” 

Almost without exception the activities that are made subject 
to institutional disclosure and/or regulation are denominated “con- 
sulting” or “outside employment.” “Consulting” is generally defined 
as performing a service in one’s field or discipline for a person or 
firm other than the university and receiving a fee for that service. 
Interestingly enough, some institutions exclude moonlighting, 
which they define as outside work not in the faculty member's field 
—from any regulation. 

In these policies it is common to get quantitative limits on the 
amount of time that may be devoted to outside work. Some of these 
limits are highly flexible, such as: outside work may be pursued 
only ‘‘so as not to compromise the effectiveness of the faculty 
member,” or “not to interfere with normal activities.” A common 
limit is one day per week. But what is a ‘“‘week’’? Depending on the 
university, a “week” for this purpose may be five days or it may be 
seven days. 

One university states the limit as 20% of the faculty member’s 
full-time obligation. This seems to represent an attempt to measure 
effort rather than time, and is consistent with generally-held no- 
tions, discussed earlier, concerning allocation of faculty responsi- 
bilities. 

The third element in these policies—permission—is treated in 
every possible manner, from reliance on the faculty member’s good 
judgment to a prescribed set of forms to be filled out in advance. 
Here we find a definite distinction between private and public 
institutions. 

Among the private universities, the strictest set of procedures 
involves the faculty member’s securing written approval from his 
or her dean before engaging in outside consulting or employment. 
After securing approval, the faculty member must furnish the client 
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with a written statement that he is acting as an individual, that the 
university is not party to the arrangement and that the university is 
not responsible or liable for the results of the consultation. More 
typical among private institutions is just the requirement that the 
dean’s approval be secured in advance. 

The procedures of public institutions tend toward more rigor- 
ous requirements of advance notice and after-the-fact reports. Some 
exampies include: seeking permission on a form called “notice of 
intent” at least ten days prior tu beginning the consultation; or 
seeking approval via one of two forms, each of which requires an 
estimate of the time to be spent and a follow-up report on the time 
actually spent. Apparently pursuant to the mandate of state law, 
one university's regulations require that the after-the-fact report 
contain “a description of the organization, group or individual for 
which service was performed” and a description of the service. A 
member of the law school faculty could find that disclosure require- 
ment running head-on into the attorney-client privilege. 

The case law on the enforcement of policies like these is sparse, 
relating almost entirely to public institutions, where “state action” 
provides the basis for a claim. Private institutions’ policies most 
likely will be measured against the standards of contract law 
because of the absence of “state action.” 

In the case of Gross v. University of Tennessee, 448 F. Supp 
245 (W.D.Tenn. 1978), plaintiffs had been discharged from the 
medical school faculty for excess outside practice. They challenged 
the dismissals, claiming that the university violated their 14th 
Amendment due process rights by not allowing them to engage in 
the unlimited practice of medicine outside their teaching duties. 
Finding that the regulations limiting outside income were rationally 
related to fostering full-time teaching service, the court held that 
the plaintiffs had no such right to engage in outside practice. 

Equal protection, however, requires that differences in treat- 
ment of faculty members reflect reasonable classification in light of 
the legitimate objective of the legislation. In Atkinson v. Board of 
Trustees of the University of Arkansas, 559 S.W.2d 473 (Ark. 1977) 
the court considered an Arkansas statute which forbade outside 
practice by professors, associate professors or instructors in the 
University of Arkansas law school. The appropriation measure 
enacted by the legislature had classified the law faculty into six 
categories—the three just named plus distinguished professor, as- 
sistant professor and lecturer. It had been stipulated that while 
there were differences in qualifications, salaries and committee 
assignments among professors, associate professors and assistant 
professors, there were no differences in teaching duties, assign- 
ments and loads. To bar professors and associate professors, but 
not assistant professors, from outside practice was found to be an 
unreasonable classification. The law was held unconstitutional. 
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These cases, and others like them, are fairly cut and dried. 
Operating on the maxim “If it ain’t broke, don’t fix it,” one might 
suppose that these matters should not concern us—that to address 
them frontally might be needlessly provocative. 

To the contrary; this appears to be an issue whose time is about 
to come. Universities are not immune from the disease of litigious- 
ness that has infected our society. More and more, students and 
faculty want to resolve their differences with our clients by going 
to court. 

Short of litigation, people are searching for precision and order 
in their relationships with colleges and universities. The student 
handbook used to be a friendly little primer on campus life. It is 
now full of fine print. Well publicized allegations of double and 
triple dipping into Federal funds—although later often disproved 
—bring our clients under sharper-than-ever scrutiny. 

Most significant, to my mind, is the startling report that in 
1974-75, 48% of the faculty of four-year colleges and universities 
received consulting fees, while in 1961-62, the comparable figure 
was but 17%.° During most of that thirteen-year period inflationary 
pressures were not close to what they are now. The pressure to earn 
outside income will undoubtedly increase. 

I strongly recommend that each of you immediately review 
your own institution’s policies on outside activities and test them 
against the consequences I have outlined. I predict that you will 
find existing policies fail to address many of these areas and that, 
even if they do, they have been enforced only sporadically. 

In discussing this subject with counsel and faculty members at 
a number of institutions, | have come away with three conclusions. 
First, is that the extant policies are viewed largely as a charade, and 
that their main goal is simply to placate certain constituencies— 
regents, legislators and government agencies. Second, is that, for the 
reasons I have mentioned, the charade is about to come to an end. 
My third conclusion is that no policy on outside activities can 
simply be administratively propounded. The faculty must be in- 
volved—it must, in fact, take a lead role—in identifying the reasons 
for such a policy and in setting the guidelines. 





* Dillon, Outside Professional Activities, 59 NATIONAL ForuM 38. 
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GERALD A. BODNER* 


On February 20, 1980, the United States Supreme Court issued 
its decision in N.L.R.B. and Yeshiva Univ. Faculty Ass’n. v. Yeshiva 
University,’ a case in which Yeshiva had refused to obey an order 
of the National Labor Relations Board (NLRB) to engage in collective 
bargaining with a union’ designated by the Board as the exclusive 
bargaining representative of the University’s full-time faculty. Yesh- 
iva had contended that its faculty had ‘“‘managerial” and/or ‘“‘super- 
visory” status, removing them from the statutory term “employees” 
which is the concomitant of entitlement to collective bargaining 
rights under the National Labor Relations Act.® To the surprise of 
many, the Court, by a 5 to 4 majority,’ affirmed a decision by the 
United States Court of Appeals for the Second Circuit’ and refused 
to enforce the Board's collective bargaining order. 

Since its issuance, the Yeshiva decision has become the subject 
of intense debate and sweeping, albeit contradictory, predictions by 
numerous individuals and groups concerned with faculty collective 


bargaining rights. On one hand, a professor of labor relations at 
Harvard predicted that: 


The United States Supreme Court's 5-4 decision in the Yeshiva University 
case sounded the death knell for faculty unions in private colleges and 


yy Se 


* A.B., Cornell University, 1965; J.D., New York University, 1968. Labor Counsel to Yeshiva 
University and Albert Einstein College of Medicine. This comment is adapted from a speech 
given at NACUA'’s 1980 midwinter workshop. 

''N.L.R.B. and Yeshiva Univ. Faculty Ass'n. v. Yeshiva Univ., U.S. , 100 S. Ct. 
856, 63 L. Ed. 115 (1980). 

* The independent union, as noted in the formal name of the case above, is the Yeshiva 
University Faculty Association (Y.U.F.A.). 

* 29 U.S.C. §151 et seq. (1976). 

“The majority opinion was written by Mr. Justice Powell, with whom Chief Justice 
Burger and Justices Stewart, Rehnquist and Stevens joined. The dissenting opinion was 
written by Mr. Justice Brennan with whom Justices White, Marshall and Blackmun joined. 

°N.L.R.B. v. Yeshiva University, 582 F.2d 686 (2d Cir. 1978). 
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universities in the United States. In addition, there will be carryover 
impact in the public sector, where there are 302 unions representing 
approximately 122,000 faculty members.° 


In contrast, the Director of the Academic Collective Bargaining 
Information Service speculated that: 


[The impact of the decision] will be minimal on those institutions that do 
not meet the Yeshiva test and greater on those that do. I would ‘guessti- 
mate’ that less than 10 to 15% of the private colleges and universities could 
meet the test .. . [As to public institutions, the decision] may slow but not 
stop efforts to pass state legislation allowing public employees to bargain 
collectively.’ 


Vastly different predictions were similarly common among 
spokesmen for the national faculty unions, all three of which filed 
amicus briefs in the Yeshiva case. Thus, the General Counsel of the 
National Education Association (NEA) indicating a concern that the 
decision not be utilized ‘tin other contexts where the decision has 
no application” stated: “It seems fairly evident that the managerial 
exclusion would not apply to many other universities with less 
intensive faculty involvement in decision-making, and certainly not 
to junior colleges or four year institutions that do not have a well 
developed system of shared authority.’”” 

In the opposite vein, the attorney for the American Association 
of University Professors had a much gloomier expectation: 


The Court appears to have accepted the idea that the kind of activity in 
which faculties engage may be sufficient to deny them the coverage of 
the National Labor Relations Act. This could have implications as well for 
other kinds of white-collar employees like interns and residents.’ 


Particularly fascinating, however, is that while representatives 
of several universities have indicated, often with great certainty, 
that the factual situations on their own campuses are entirely 
similar to Yeshiva’s, the putative faculty union at Yeshiva has 
indicated that it may challenge the Yeshiva decision’s proper appli- 
cation to what they conceive to be the true factual situation at 





® Kuechle, After the Yeshiva Case, NEW YORK TIMES, March 8, 1980. A similar prediction 
was made by Gene Maeroff, a reporter of the New York Times, in an article published a day 
after the decision, Maeroff, End of Unionization at Colleges is Seen, NEW YORK TIMES, 
February 21, 1980. 

” Edward Kelly, Jr. in Supreme Court’s Yeshiva Decision Produces Uncertainty, Dis- 
appointment, CHRONICLE OF HIGHER EpucaTion, March 3, 1980 at 8. The article did not 
indicate what the “Yeshiva test” was. 

* Robert Chanin, quoted in Impact of Supreme Court's Yeshiva Ruling Limited, NEA 
Counsel Says in NEA Reporter, March, 1980 at 2. 

® Woodley Osborne, quoted in New York TiMEs article of February 21, 1980, supra 
note 6. 
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Yeshiva itself. Thus, they have been reported as having actively 
considered joining with the American Federation of Teachers (AFT) 
in a new representation petition to the NLRB,”° purportedly intend- 
ing to claim that the facts have changed since the Yeshiva case 
began over five and a half years before the decision of the Supreme 
Court was issued.” 

Amidst such widely disparate predictions as to the effect Yesh- 
iva will have, traditional legal wisdom would suggest awaiting 
further decisions of the NLRB and the courts for guidance as to 
Yeshiva’s complex implications for other institutions of higher 
education. This course seems particularly sensible in view of the 
wide variety of situations with respect to existing or potential 
faculty unionization, the wide variety of factual situations on cam- 
puses and, of course, the different laws applicable to public versus 
private institutions. Nevertheless, even without additional admin- 
istrative and judicial guidance some useful observations are both 
possible and potentially useful to members of the higher education 
community. 

Two significant and related reasons for the contradictory na- 
ture of predictions being made as to Yeshiva’s effect seem to be the 
commentators’ lack of clear information and the substantial differ- 
ences in their assumptions about the factual situation at Yeshiva 
that was before the Court. Thus, a number of commentators, par- 
ticularly including those representing faculty unions, have ex- 


pressed with great certainty the belief that the degree and breadth 
of faculty authority at Yeshiva University is rare indeed among 
institutions of higher education today.’* With almost equal cer- 
tainty, others have suggested that faculty authority at Yeshiva was 
hardly extraordinary, and that faculty authority at their own cam- 
puses is at least equivalent to that at Yeshiva.” 





"This information as to the Y.U.F.A.’s apparent intentions was first brought to my 
attention by a reporter for the HIGHER EpuCATION DAILy in early March. There is considerable 
question, however, as to whether many faculty at Yeshiva would be willing to pursue this 
course further, particularly if the University offers them reasonable alternatives for even 
greater faculty participation in additional facets of life at Yeshiva. Indeed, a more recent 
published report indicated that consideration of another representation petition for Yeshiva's 
faculty has been put aside, at least for the moment. CHRONICLE OF HIGHER EDUCATION, June 
9, 1980 at 3. I also have doubts that Albert Shanker's attorneys are foolish enough to try to 
change the judicial approach to faculty collective bargaining in the worst possible factual 
circumstance namely the very case that the Court already decided rather than at another 
university where one could more reasonably hope that a court might be willing to perceive 
factual differences from the Yeshiva case. 

"' The case actually began with two subsequently withdrawn petitions (2-RC-16517 and 
16518) filed in May, 1974, by the union seeking to represent the faculty at two of Yeshiva’s 
graduate schools. The case involved in the Supreme Court's decision was initiated by a 
petition (2-RC-16662) filed in October, 1974. 

" See, e.g., the statement of Warren Pyle, Counsel to AAUP chapter at Boston 
University, BoSTON HERALD AMERICAN, February 23, 1980. 

'S See, e.g., the statement of the Presicent of New Haven University: “After careful 
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Analyzing Faculty Authority 


I suggest that in analyzing the Yeshiva decision, we might well 
look to faculty authority in three broad areas: first, in regard to 
determining what in labor law terms would be called the “working 
conditions” of the faculty;’* second, in regard to academic decision- 
making; and third, in regard to institutional governance. In academic 
settings, faculty authority regarding collegial working conditions is 
most likely to occur with respect to decisions concerning the pro- 
motion and tenure of faculty colleagues, although faculty authority 
with respect to other “conditions of employment,” such as hiring or 
salary, is also possible. 

The facts at Yeshiva as to faculty authority in regard to collegial 
working conditions are seen rather differently in the Court’s major- 
ity opinion and in the dissenting opinion. The majority summarized 
the decision of the Second Circuit Court of Appeals as finding that 
Yeshiva’s faculty had “extensive control” over “ ... personnel 
decisions,”’’ and mentioned in a footnote that “The record shows 
that faculty members at Yeshiva also play a predominant role in 
faculty hiring, tenure, sabbatical, termination, and promotion.”’”® 

The dissenting opinion, however, presented the factual situa- 
tion at Yeshiva in a less favorable light: 


The record evinces numerous instances in which the faculty's recommen- 
dations have been rejected by the administration on account of fiscal 
constraints or other managerial policies. Disputes have arisen between 
Yeshiva’s faculty and administration on such fundamental issues as the 
hiring, tenure, promotion, retirement, and dismissal of faculty members, 
academic standards and credits, departmental budgets, and even the 
faculty’s choice of its own departmental representative.” 


Such sharp differences of view between members of the Court 
as to the facts at Yeshiva concerning faculty authority with respect 
to collegial working conditions is less surprising when one realizes 
that the factual conclusions suggested by Yeshiva and the faculty 
union were vastly different. Indeed this constituted one of the most 
central and time-consuming issues in the hearings before the NLRB 
in the Yeshiva case. Moreover, the problem for the Court was 
undoubtedly compounded by the fact that the NLRB, which is 








analysis of the court decision and the role of the faculty at U.N.H., it appears incontestable 
that the court's reasoning in the Yeshiva case applies to this university.’ Quoted in New 
Haven University Breaks with Faculty Union, New York TIMES, March 9, 1980. 

'* Section 9(a) of the N.L.R.A. authorizes collective bargaining rights with respect to 
“rates of pay, wages, hours of employment, or other conditions of employment,” which 
together are commonly referred to as “working conditions.” 29 U.S.C. §159(a) (1976). 

"© Supra note 1 at 861. 

'* Id. at 864 n.23. 

"Id. at 872. 
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supposed to make detailed findings of facts, essentially declined to 
do so in the Yeshiva case (and most prior decisions for that matter) 
apparently preferring to rely on its legal doctrines regarding faculty 
authority (discussed infra) rather than on what would surely have 
been a difficult and time-consuming resolution of vastly different 
factual contentions. 

Aside from differences in perception as to the facts at Yeshiva 
in this regard, I think it also important to recognize that there are 
apparently substantially different factual situations between differ- 
ent universities as to faculty authority over collegial working con- 
ditions. Thus, while it appears to be relatively common for faculty 
to have what is, in essence, an effective negative veto over promo- 
tion and tenure decisions concerning colleagues, it is by no means 
common for affirmative faculty decisions on promotion and tenure 
to be free of a realistically, and not just theoretically, possible 
administration vete. As with many aspects of administrative con- 
trol, this veto is invariably based not on a different factual view as 
to a faculty member’s worth but simply as a control over the 
economic consequences of faculty actions. 

There is an even more troubling aspect of the Court’s decision 
in regard to collegial “working conditions,” however. Thus, one 
would surely expect faculty authority in this regard to at least be an 
essential element in the Court's decision, for authority with respect 
to “working conditions” is at the heart of what the National Labor 
Relations Act is all about. Collective bargaining rights exist under 
the Act specifically with respect to “working conditions” and au- 
thority over “working conditions” has always been a key consid- 
eration in evaluating the Act’s coverage. Thus, many practitioners 
must have been surprised to discover that what one would expect 
to be so important an area of inquiry in regard to collective bargain- 
ing status seems to have lost almost all significance in the Supreme 
Court’s decision. Rather, in a footnote to their opinion, the majority 
indicated that it did “not rely primarily on these features of faculty 
authority [with respect to working conditions], since they were 
relevant only to “the question of supervisory status.” And that 
question, they stated, did not have to be reached inasmuch as they 
had already determined Yeshiva’s faculty to be excluded on the 
basis of their managerial status."® 

Despite the fact that the Supreme Court’s decision on its face 
seems to render moot any discussion concerning faculty authority 
in regard to “working conditions” I am inclined to believe that the 
factual situation at other universities as to faculty authority in this 
regard may very well be an important factor in future cases on 
faculty bargaining rights. I would note at this point that while the 
Second Circuit also grounded its decision on the faculty's “mana- 





'S Id. at 864 n.23. 
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gerial status” rather than “supervisory status,” in doing so that 
court placed considerable emphasis on the “extensive control of 
Yeshiva’s faculty over [among other matters] ... the rank, salary 
and tenure status of other faculty members.” 

What the Supreme Court majority did rely on in the Yeshiva 
case was the authority of Yeshiva’s faculty in the second area I 


identified for analysis; namely in regard to academic decision-mak- 
ing: 


The controlling consideration in this case is that the faculty of Yeshiva 
University exercise authority which in any other context unquestionably 
would be managerial. Their authority in academic matters is absolute. 
They decide what courses will be offered, when they will be scheduled, 
and to whom they will be taught. They debate and determine teaching 
methods, grading policies, and matriculation standards. They effectively 
decide which students will be admitted, retained and graduated. On 
occasion their views have determined the size of the student body, the 
tuition to be charged, and the location of a school.” 


While the factual conclusions reached by the majority in this 
regard are not contested in the dissenting opinion, I would note that 
the dissenters’ view that faculty authority simply reflects the fac- 
ulty’s status as “professional” employees, who are covered by the 
N.L.R.A.,”" may have particular application where solely academic 
decisions are concerned. A footnoted comment in the dissent is 
particularly pertinent in this respect: 


One must be careful not to overvalue the significance of the faculty's 
influence on academic affairs ... Who after all, is better suited than the 
faculty to decide what courses should be offered, how they should be 
taught, and by what standards their students should be graded? Employers 
will often attempt to defer to their employees’ suggestions, particular 
where—as here—those recommendations relate to matters within the 
unique competence of the employees.” 


Yet, I would point out that even if one conceives the faculty’s 
authority over academic matters as a characteristic of their profes- 
sional status, the same cannot be said for the faculty’s authority 
with respect to working conditions. For example, even if the au- 
thority of faculty over academic matters could be analogized to that 
of a professional engineer with regard to product design, which 
would not remove the professional engineer from coverage under 
the N.L.R.A., that analogy certainly could not extend to faculty 
authority over working conditions. Indeed, it is virtually unheard of 
for professionals (other than those in non-working supervisory 
positions) to have the authority to determine the salary, rank status, 





'* Supra note 5 at 698. 

*° Supra note 1 at 864. 

*! Sec. 2(12) of the N.L.R.A.; 29 U.S.C. §152(12) (1976). 
2 Supra note 1 at 870 n.8. 
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selection or permanent retention of their colleagues. Yet these are 
the very matters that certain faculty at certain institutions do have 
authority to determine. 

The Court majority’s reliance on faculty authority over aca- 
demic matters raises another concern. If faculty authority solely 
with respect to such matters as teaching methods, grading policies 
or matriculation standards is sufficient to establish “managerial” 
status, the faculty at the vast majority of colleges and universities 
would undoubtedly fall within the definition of “managerial” per- 
sonnel and therefore be excluded from collective bargaining rights 
under the Act. It seems relatively common to find, even at schools 
where the faculty have no significant authority with respect to 
“working conditions,” that faculty authority is usually both clear 
and common with respect to such academic matters as grading, 
admissions, course requirements, and the like. 

Perhaps indicative of a concern by the majority as to the 
breadth of their decision is a subsequent footnote that “[i]t is plain, 
for example, that professors may not be excluded [from the 
N.L.R.A.] merely because they determine the content of their own 
courses, evaluate their own students, and supervise their own 
research.’ It may well be that the Court intended by this notation 
to deny the managerial exclusion to faculty whose authority over 
academic matters extends only to their own courses and students 
and research, as distinguished from faculty whose authority also 
extends to broadly applicable school requirements concerning such 
academic matters. Even if this was the intended distinction, how- 
ever, I doubt that it will significantly reduce the number of faculty 
to whom the Yeshiva decision would be potentially applicable. 

The last of the three areas of faculty authority I suggested for 
analysis is in regard to what might be called the “governance” of 
the institution. In common academic usage, this is often thought of 
in terms of the faculty’s role with respect to the discussion and 
formulation of institutional policies with the faculty's input often, 
though not always, expressed through such bodies as university 
Senates,” Faculty Councils and Grievances Committees. Faculty 
authority with respect to governance, I would note, is not directly 
dealt with in the Court's decision as a separately considered subject. 
Nevertheless, I believe that such faculty authority has much to do 
with the final result in the Yeshiva decision, albeit in an indirect 
way, and I will return to it shortly in regard to the discussion of the 
Board’s primary legal doctrine. 


* Td, at 866-867 n.31. 
** While Professor David Kuechle of the Harvard Graduate School of Education, in his 
article, supra note 6, cites the absence of a university Senate at Yeshiva as one of the primary 
bases for his assertion that the Yeshiva decision was factually without validity, | would note 


simply that Harvard also lacks a university senate and also utilizes other means of faculty 
input into the decision-making process. 
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The Board’s Legal Doctrines 


I think it appropriate at this point to leave the factual issues 
involved in Yeshiva in order to explore what the majority did in a 
technical, legal sense. Essentially, the majority invalidated the 
NLRB’s approach of utilizing three “doctrines’” that the Board had 
developed for faculty cases in order to disregard otherwise accepted 
faculty managerial and supervisory authority. The Board’s doctrines 
were that recognized faculty authority did not result in managerial 
or supervisory status because: first, faculty authority was subject to 
the “final authority ... [of] the [institution’s] Board of Trustees”; 
second, it was exercised “on a collective rather than individual 
basis”; and, third, it was not exercised “in the interest of the 
employer.’ 

As to the first of what the Court referred to as the Board’s 
“litany”;”’ aamely, that faculty authority can essentially be disre- 
garded in terms of the Act’s managerial and supervisory exclusions, 
because it is subject to the ultimate authority of the Board of 
Trustees; I submit that such a limitation of the Act’s exclusions is 
simply silly. I would regard it sufficient to note, as the Court did, 
that the authority of the president of a university or for that matter 
the president of General Motors is similarly subject to the authority 
of the entity’s governing board.” I would also suggest that the 
Board's limitation is in direct conflict with the definition of super- 
visor in Section 2(11) of the Act which specifically encompasses 
individuals who, even though lacking in actual authority with 
respect to determining any one or more working conditions of their 
colleagues, make “effective recommendations” in that regard.” As 
the Second Circuit also recognized, individuals making recommen- 
dations are obviously subject to someone else’s ultimate authority.” 
The majority opinion did not reach that point since it limited its 
discussion of the doctrine’s merits to a few sentences in a footnote,” 





° Various other descriptive terms such as “rationales” are used in the majority and 
dissenting opinions though “doctrines” seems to be the most frequently utilized term. 

*6 Yeshiva University, 221 N.L.R.B. 1053, 1054 (1975). 

*” Supra note 1 at 863. 

** Id. at 864 n.21. 

*9 29 U.S.C. §152(11). The law is clear that supervisory status is achieved by virtue of 
authority over any one or more of the enumerated working conditions; that is, “Sec. 2(11) is 
to be read in the disjunctive,” N.L.R.B. v. Metropolitan Life Insurance Co., 405 F.2d 1169, 1177 
(2d Cir. 1968); Ohio Power Co. v. N.L.R.B., 176 F. 2d 385, 387 (6th Cir.), cert. denied, 338 U.S. 
899 (1949). 

* Supra note 5 at 701-2. I rather liked the Second Circuit's comment, in the tempered 
language of the judiciary that: “Although none of the criteria applied by the Board which we 
have so far discussed has any particular appeal, the concept that the faculty has neither 
managerial nor supervisory status because it is subject to the ultimate authority of the Board 
of Trustees is particularly unconvincing,” (footnote omitted), 582 F.2d at 701. 

*’ Supra note 1 at 864 n.21. 
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indicating in the text that the doctrine had been abandoned by the 
Board.” 

Because | regard this doctrine as unsupportable and even 
embarrassing, I was surprised that the dissent tried to revive it. 
Indeed, to do this, the dissent even had to challenge the majority’s 
statement that the Board’s own attorney had abandoned the doc- 
trine,* a fact which was uncontestably clear to all of us involved in 
the case. One can make his own deductions from the brief and reply 
brief of the Board but I would simply add one piece of evidence 
from the oral argument before the Court. Marvin Frankel, speaking 
for the University, made the following statement during his presen- 
tation: ‘Now, I think it is also correct to say that third thought, 
relegated to a footnote in the Board’s brief, [the ultimate authority 
doctrine] is also abandoned and I think again soundly abandoned 
because it has no visible merit.’** Norton J. Come, the Board’s 
longtime Deputy Associate General Counsel, in a subsequent rebut- 
tal to the Court after Mr. Frankel had spoken, in no way challenged 
Mr. Frankel’s assertion of abandonment.” 

The other doctrine to which Mr. Frankel was referring as 
having been abandoned, and again, in my view, correctly so,** was 
the Board’s second doctrine, that faculty authority can be disre- 
garded because it is exercised collectively rather than individually. 
Indeed, as the Court recognized and the Board’s attorneys undovbt- 
edly perceived, this doctrine conflicted with the Board’s own prec- 
edents in several decisions in both the university and industrial 
realm.*’ I would suggest that inasmuch as the Board itself in at least 
a handful of cases had previously accepted supervisory authority 
where such authority was exercised only on a collective basis, it 
hardly behooved the Board to change course in faculty cases with- 
out offering even a theoretical distinction from its own case prece- 
dents. I would also note that while the dissenters attempted to offer 
some sort of a rationale and justification for this doctrine,” the fact 
was that the doctrine was put forward by the Board in its faculty 
cases without either. 

The cornerstone of the Board’s argument before the Court, 
however, was its third doctrine, that faculty authority should be 
disregarded because it is not exercised ‘in the interest of the 
employer.” Here the basis of the Board's doctrine was in the 


“ Id. at 864. 

8 Id. at 874 n.19. 

“ Transcript of Oral Argument at 29. 

* Id. at 42 et seq. 

See notes 34 and 35 supra. 

* Supra note 1 at 864 n.21, citing Florida Southern College, 196 N.L.R.B. 888, 889, (1972); 
Sida of Hawaii, Inc., 191 N.L.R.B. 194, 195, (1971); Red and White Airway Cab Co., 122 
N.L.R.B. 83, 85, (1959); Brookings Plywood Corp., 98 N.L.R.B. 794, 798-799 (1952). 

* Supra note 1 at 874 n.19. 
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language of the statute itself—namely, the Section 2(11) definition 
of supervisor which specifically defined supervisory authority as 
authority exercised “in the interest of the employer.”’ While the 
Board also had to deal with the “managerial” exclusion (which was 
defined by case law rather than by statute), the Board’s attorneys 
argued that a similar limitation was intended for the definition of 
managerial employees since the rationale for this exclusion was to 
protect the employer from “divided loyalty,’ and pointed out that 
the key Supreme Court decision in regard to the managerial exclu- 
sion specifically defined managerial employees as those who “‘for- 
mulate and effectuate management policies by expressing and mak- 
ing operative the decisions of their employer’ (emphasis added).*’ 

On that basis, the analysis of faculty authority suggested by 
the Board’s attorneys was essentially as follows: faculty do not 
carry out the decisions of the employer-university but rather the 
faculty’s own decisions which is thus an exercise not of managerial 
authority but only of “independent professional judgment.” The 
argument was also expressed in a related vein: divided loyalty 
would only occur with regard to individuals who were expected to 
be “aligned with management” and there was no such expectation 
for the faculty who are ‘neither expected to conform to manage- 
ment policies [nor] judged according to their effectiveness in carry- 
ing out those policies.” 

While the Board’s “interest of the employer—independent 
professional judgment” doctrine appeared to be well-grounded, its 
first defect, as we were able to convince the Court, was that the 
Board had no factual basis whatsoever for this conclusion in the 
record as to Yeshiva.” 

Indeed, not a single time in the course of the lengthy hearings 
before the Board“ do I recall the Board or the faculty union asking 
a witness any question (or getting any answer) that could properly 
support the Board’s conclusion that faculty at Yeshiva were acting 
only in their own interest and not in the interest of the employer, 
Yeshiva University. 

The Board's attorneys tried to buttress the doctrine by suggest- 
ing that this was really a long-established Board position carefully 
developed over a long history of Board decisions on faculty collec- 





*° See N.L.R.B. v. Bell Aerospace Co., Division of Textron, Inc., 416 U.S. 267 (1974). 

” Brief of N.L.R.B. at pp. 25-27. 

*' Bell Aerospace, supra note 39 at 288; cited in Brief of N.L.R.B. at p. 27-28. 

* See Brief of N.L.R.B. at pp. 28-32 in particular. The Board's argument was similarly 
summarized in the majority opinion, supra note 1 at 863. 

“8 Supra note 1 at 860. The court noted “{I]n this case it [the interest of the employer 
doctrine] was not supported by a single citation to the record.’ Supra note 1 at 860 n.8. 

“The transcript consisted of over 4,600 pages of testimony plus approximately 200 
exhibits. 
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tive bargaining.* Accordingly, we also attacked the supposed his- 
torical basis for the Board’s doctrines. Here too, with considerable 
assistance from the brief of amici universities which dealt with this 
point in fine detail,*° we were able successfully to point out that the 
attempted historical buttressing lacked a foundation—the Board 
had also failed in its prior decisions to establish any basis for any 
of their doctrines, including their “interest of the employer” doctrine 
in particular.*’ 

What really struck the telling blow against the ‘interest of the 
employer” doctrine, however, was the fact that the doctrine only 
makes sense if the interest of the faculty and the interest of the 
institution are really separable and divergent. Accordingly, we 
argued that at Yeshiva the very opposite was true—the interest of 
the faculty and the interest of the employer were parallel. The 
flavor of our argument is encapsulated by one of our more unusual 
witnesses at the lengthy NLRB hearings, who was also quoted by 
the High Court and the Second Circuit. As he said, albeit in refer- 
ence to his one small, perhaps even atypical school, “The faculty is 
the school.’** In a sense, this quotation became the hallmark for 
Yeshiva as a whole. I would suggest it was the Court’s acceptance 
of the convergance of interest between faculty and university at 
Yeshiva—that at Yeshiva, “the faculty is the school’’—that really 
undermined the Board’s “interest of the employer” doctrine, at least 
in the Yeshiva case. 


The Importance of the Faculty’s Role in Governance 


The majority’s opinion leaves us in something of a quandary in 
trying to determine the Yeshiva decision’s application to other 
schools. Thus, it is reasonably clear from the decision that the Court 
contemplates a division of institutions of higher education into 
those that are “universities like Yeshiva” and those that are “unlike 
Yeshiva” to use the Court’s commonly repeated phrases.” Yet, one 





” Brief of N.L.R.B. at pp. 40-41. 

“ Brief of The Johns Hopkins University, et al., in section entitled “Administrative 
Background of Board Doctrines" at pp. 21-25 (Brief of Amici). The amici universities were 
The Johns Hopkins University, represented by Estelle Fishbein; New York University, 
represented by Richard Semeraro; The George Washington University, represented by Fred 
Vinson of Reasoner, Davis & Vinson; and Northeastern University, represented by Jerome 
Medalie of Widett, Widett, Slater & Goldman. The writing of the brief was coordinated by 
Winer, Neuburger & Sive (under the direction of Daniel Riesel in particular) and copies of the 
amici brief are available from them at 425 Park Avenue, New York, N.Y. 10022, to the 
attention of Mark Chertok. 

*’ Supra note 1 at 864. See also supra note 1 at 864 n.19. 

“ Director Baruch Faivelson of the Teachers Institute for Women, Appendix of the 
NLRB before the U.S. Supreme Court at 379; cited in the majority's opinion, supra note 1 at 
859 n.4. The same quotation was central to the Second Circuit's decision and was cited 
therein, supra note 5 at 700. 

* Supra note 1 at 866-867 n.31, 865-866; and 866 n.28. 
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of the two previously discussed areas of faculty authority, namely, 
authority with respect to academic decision-making, is unlikely to 
result in much distinction between universities since it is a reason- 
ably common feature at most, if not all, universities.* As to the 
other area, faculty authority with respect to “working conditions,” 
while significant distinctions among institutions undoubtedly exist, 
the Court expressly disavowed any reliance on authority in this 
regard.”" 

There are additional reasons to believe that it is the third area 
of faculty authority, authority with respect to institutional govern- 
ance, that might well be a major distinguishing factor between 
universities “like” and ‘‘unlike” Yeshiva. The Board's all-important 
“interest of the employer” doctrine is most inappropriate when it is 
the faculty itself that really determines the ‘interest of the em- 
ployer” university, which almost necessarily occurs when faculty 
play an integral role in institutional governance. In Yeshiva, the 
majority’s opinion, after discussing the Board’s “interest of the 
employer” doctrine at length, utilized the following as indicative of 
why the interest of the faculty and the interest of Yeshiva were 
sufficiently integrated to avoid the Board’s attempted dichotomy: 
“In fact, the faculty’s professional interests—as applied to govern- 
ance at a university like Yeshiva—cannot be separated from those 
of the institution.””” The Court recognized, however, that faculty 
authority in this regard is hardly universal and must be established 
in the record of each case: ‘““The view that faculty governance 
authority ‘is exercised in the faculty’s own interest’ rather than that 
of the university assumes a lack of responsibility that certainly is 
not reflected in this record” (emphasis added).” 

Reliance on faculty authority with respect to governance as a 
major distinguishing factor between institutions was also implicit 
in the position taken by the amici universities in Yeshiva. Thus, 
their brief suggested to the Court that relief similar to that appro- 
priate for Yeshiva should be afforded to certain other schools which 
they described as “mature universities,” a term also used in passing 
by the Court.” In characterizing the “mature university,” the amici 
focused in substantial measure on faculty authority with respect to 
governance. Thus, the amici brief, in the descriptive section entitled, 
“Faculty Governance at Mature Universities” began: 


At “mature” private institutions of higher education where collegial de- 
cision-making has long been the rule, such as the amici herein, there 








® See discussion supra p. 84. 
°! Supra note 1 at 864 n.23. 
® Id. at 865. 

3 Id. at 860 n.8. 

™ Id. at 861. 
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already exist on-going governance mechanisms in which faculty have a 
vital role.” 


That faculty authority with respect to governance may be a 
significant distinguishing factor in determining the Yeshiva deci- 
sion’s applicability to other universities also receives support in the 
underlying decision of the Second Circuit in Yeshiva. In fact, this 
seems very much implicit in that court’s comment on the suggestion 
of amici universities” that the same relief be afforded tc other 
“mature universities.” 


We stress that our function is not to examine in vacuo the governance 
procedures of all four year private institutions of learning described in the 
briefs of the amici universities as “mature” institutions of higher educa- 
tion. Many such institutions have apparently adopted a collegial decision 
making process in which the faculty plays a decisive role in the develop- 
ment of institutional policy. Given the great diversity of governance 
structure and allocation of power at such universities it is appropriate to 
address ourselves solely to the situation at the institution involved in this 
proceeding (emphasis added). 


The NLRB’s Reaction 


I think it would be appropriate at this point to step back from 
the decision itself and recognize that how other schools will be 
affected by the Yeshiva decision depends to a significant degree, at 


least initially, not simply on the intent of the Court but very much 
on how the NLRB chooses to react to the judiciary’s intervention. 
As with other administrative agencies, the Board’s reaction to 
judicial involvement seems to be influenced not merely by princi- 
ples of legal interpretation but perhaps as much or more by the 





* Brief of Amici at p. 5. Amici credited the term “mature university” to the former 
Associate General Counsel of the A.A.U.P. who seems to have clearly regarded the term as 
applicable only to a limited number of institutions, also distinguishing them particularly on 
the basis of faculty authority with respect to governance: 

“At the other end of the governance spectrum there are a number of institutions 
in which the faculty plays a significant, if not a determinative, role in the 
development of institutional policy. These commonly are regarded as the aca- 
demically better institutions. More likely than not the majority of institutions 
fall somewhere along the spectrum represented by the powerless faculty of the 
autocratic or bureaucratic institution and the powerful faculty of the mature 
university and college.” Finken, Collective Bargaining and University Govern- 
ment, 57 A.A.U.P. BULL. 149, 151 (1971) (footnotes omitted). 

* At the Second Circuit level, there were five amici universities; New York University, 
Northeastern University, University of Vermont, Boston University and Fairleigh Dickinson 
University. The briefs of amici universities at both the Second Circuit and Supreme Court 
stage appear to have been very helpful in obtaining a judicial direction of substantial potential 
benefit to a significant part of the higher education community. 


* Supra note 5 at 696, citing N.L.R.B. v. Wentworth Institute, 515 F.2d 550, 556 (1st Cir. 
1975). 
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strength of its desire, as a quasi-independent administrative agency, 
to move in a particular direction within the general confines of its 
jurisdiction.” 

The Board has not as of this point issued any formal comments 
concerning its future approach in faculty collective bargaining cases 
in light of the Yeshiva decision. Nevertheless, the vehemence of its 
views in regard to faculty bargaining rights as well as the not 
uncommon reluctance of an administrative agency to cede any 
significant part of its jurisdiction leave me very inclined to expect 
that the NLRB will stubbornly resist changing its basic policy of 
finding faculty in general (that is, apart from faculty with additional 
roles such as chairmanships) not to have managerial or supervisory 
status but to be covered “employees” entitled to collective bargain- 
ing. Thus, while I assume the Board will be obliged to concede, at 
least in theory, that faculty at certain schools may be ineligible for 
collective bargaining, the Board may well try to use its broad 
discretion as the initial finder of facts to ‘‘determine” in future cases 
that few if any schools are “universities like Yeshiva” within the 
Board’s interpretation of that phrase. While there are several ap- 
proaches the Board might use in this vein, I particularly suspect 
that the Board will retain its “interest of the employer’ doctrine,” 
and then interpret the Court’s decision as not limiting the Board's 
right to require each university in a future case to prove that at their 
institution there is never any difference whatsoever in purpose or 
“interest” between the faculty and the school’s administration. 

If my expectations come to pass, I would suggest a reviewing 
court might find persuasive an argument that so restrictive a Board 
approach would be in conflict with the holding and intent of the 
Supreme Court’s decision in Yeshiva, particularly as discerned from 
the factual circumstances to which that decision was applied. Thus, 
it might be helpful for other schools to point out that the Court 
recognized that even at Yeshiva the interest of the university and 
its faculty were hardly identical in every possible respect. As the 
majority noted, for example: 


At Yeésfiiva administrative concerns with scarce resources and university- 
wide balance have led to occasional vetoes of faculty action. But such 





** A notable recent example of this administrative tendency is H.E.W.’s interpretation 
of the Court's decision in Southeastern Community College v. Davis, 442 U.S. 397 (1979), 
which H.E.W. read as not interfering with the agency's continued prohibition of inquiries as 
to handicaps even though the Court essentially had determined in Southeastern that handi- 
caps could be taken into account in regard to admission decisions by educational institutions. 

° The possibility that the Board will be strongly tempted to retain “its interest of the 
employer” doctrine by now coming up with a rationale for the theory is particularly enhanced 
by the footnoted comment in the decision that the Court could not “... substitute counsel's 
post hoc rationale for the reasoning supplied by the Board itself.” Id. note 1 at 864 n.22 citing 
SEC v. Chenery Corp., 332 U.S. 194, 196, (1947). 
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infrequent administrative reversals in no way detract from the institu- 
tion’s primary concern with the academic responsibilities entrusted to the 
faculty. The suggestion that faculty interests depart from those of the 
institution with respect to salary and benefits is even less meritorious. 
The same is true of every supervisory or managerial employee.” 


I would further point out an NLRB interpretation of the Court’s 
opinion as requiring an unrealistically close identity ~f interest 
between faculty and institution is at variance with the Court’s own 
statement of its standard: 


In arguing that a faculty member exercising independent judgment acts 
primarily in his own interest and therefore does not represent the interest 
of his employer, the Board assumes that the professional interests of the 
faculty and the interests of the institution are distinct, separable entities 
with which a faculty member could not simultaneously be aligned. The 
Court of Appeals found no justification for this distinction, and we 
perceive none (emphasis added)."! 


In short, neither in its language nor its factual application does 
the decision support an interpretation that the interest of the faculty 
and the interest of the university need be one and the same;” rather 
the decision recognizes the particular administrative concern with 
the fiscal implications of matters dealt with by faculty and requires 
only that the interest of the faculty and the interest of the particular 
university not be “separable” and “distinct.” 


The Various Situations of Other Private Universities 


While I believe that any overly narrow Board interpretation of 
the Yeshiva decision is improper and that the decision was meant 
to set out standards that make a fair number of other institutions 
eligible for relief similar to that obtained for Yeshiva, let me make 
clear that I am hardly suggesting that every school should promptly 
seek to have its faculty declared “managerial” and thus not entitled 
to collective bargaining. 

Indeed, many schools involved in collective bargaining relation- 
ships with faculty, even if willing to take on their faculty union by 
raising the managerial issue, may have a major litigation problem. 
For many of these institutions, a serious legal impediment may exist 
by virtue of the fact that the issue involved in the Yeshiva decision 
was in fact never previously raised by the institution.™ This is true 





™ Supra note 1 at 865 n.27. 

*" Id. at 865. 

® Indeed, at no school I am aware of, including Yeshiva, is there a complete and 
absolute identity of interests. 

“| understand that the reason Boston University (B.U.) did not raise the managerial 
issue in the court case reviewing the Board's decision at B.U. was the conclusion of its legal 
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of most universities which underwent NLRB representation pro- 
ceedings and undoubtedly true of the other private universities that 
agreed to recognize faculty collective bargaining agents voluntarily, 
without even demanding NLRB consideration.™ 

Let me not appear pessimistic, however, since it is entirely 
possible that institutions that had not raised the issue previously 
might well contend that the Court’s Yeshiva decision is jurisdic- 
tional in nature and the concept of waiver or latches would therefore 
not apply. An answer to this litigation question apparently will not 
remain conjectural for long since institutions with faculty bargain- 
ing agents who apparently failed to raise the faculty managerial 
issue previously, for whatever reason, have already indicated their 
intent to do so now that the Supreme Court's Yeshiva decision has 
come down.” 

A test of the Yeshiva decision’s application to other universities 
will not be avoidable solely on this litigation question in any event 
since the faculty managerial issue is also likely to be tested by 
schools that had in fact raised the issue in their own proceedings 
before the NLRB.” Nor can several of these schools even be faulted 
for not previously taking this issue to the courts since they had won 
the NLRB representation election,” which is the prerequisite for 
judicial review of the Board's denial of their contentions.” I would 
point out that one significant legal advantage for all schools that 
previously raised the issue is that the Board used the precise same 





advisors that, having failed to raise that issue in its Board proceeding, it could not do so in 
the appeal to the courts and, in fact, B.U.’s appeal was limited to the department chairman 
issue. | would note that there is at least a potential factual conflict between the chairman 
issue and the managerial issue. One aspect of this conflict is that B.U.’s desire to file a 
separate amici brief before the Supreme Court stressing the chairman issue was opposed by 
Yeshiva. It was filed anyway and rejected by the Court. All the more interesting then to 
determine what the Supreme Court had in mind when it remanded B.U.'s case to the 1st 
Circuit for ‘further consideration in light of N.L.R.B. v. Yeshiva” or what the First Circuit 
intended when it even more recently remanded B.U.’s case to the Board for that same 
purpose. 

* It appears that the majority of the 80 or so private universities with faculty collective 
bargaining did not raise the managerial issue previously. It is therefore uncertain whether 
such institutions as St. John’s University, to take a well known example, which voluntarily 
recognized the AAUP and therefore never raised legal issues in granting recognition to a 
faculty union could now do so. 

* This appears to be the situation at several schools that have been quoted as seriously 
considering or committed to testing the application of the Yeshiva decision to their school 
including New Haven University, New York TIMES, supra note 13; Stevens Institute of 
Technology, HACKENSACK RECORD, February 22, 1980; Adrian College, THE BLADE of Toledo, 
Ohio, March 20, 1980; Bridgeport University, THE HARTFORD CourANT, February 25, 1980; 
Curry College, Business WEEK, April 14, 1980. 

* For example, this was the case at Ithaca College, and would also be true at N.Y.U. 
when a third union organizing drive was underway at the time the Yeshiva decision came 
down. WASHINGTON SQUARE NEws, February 25, 1980. 

* As, for example, at NYU. 

8 See Leedom v. Kyne, 358 U.S. 184 (1958). 
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doctrines that were rejected by the Court in the Yeshiva decision in 
all its previous decisions on this issue. Indeed, the only difference 
is that in the Board’s first few decisions (as the majority opinion in 
Yeshiva noted), the Board didn’t even bother with the “interest of 
the employer” doctrine and simply relied on its “ultimate authority” 
and “collective authority” doctrines.” 

Having read all the previous Board decisions on this issue, as 
well as most briefs and several transcripts, I can also affirm that in 
all but two decisions, C.W. Post, supra, and Adelphi,” did the Board 
treat the faculty managerial issue any less gingerly than it did at 
Yeshiva. Thus, in none of these earlier cases did the Board make a 
single citation to the record in support of its doctrinal conclusions.” 
Moreover, in none of the cases, other than Post and Adelphi, did 
the Board offer rationales or explanations.” In fact, I find it char- 
acteristic of the Board’s handling of faculty cases that, while declin- 
ing to deal in any reasoned way with the faculty managerial issue 
in the cases in which the issue was legitimately and broadly raised, 
in the only two decisions where the Board went beyond a few 
sentences or a footnote to deal with this issue—namely, in Post and 
Adelphi— the faculty managerial issue was not even really pressed 
by the institutions in any comparable sense to the way it was in the 
other cases. Thus, if one reads Post’s brief they will discover that 
Post was really talking about Board jurisdiction in a very different 
sense, while in Adelphi the institution never claimed that all or even 
most of its full-time faculty were managerial; they were only talking 
about 14 individuals who were the faculty’s representatives on their 
school’s Personnel and Grievance Committees (out of a total of 338 
full-time plus 262 part-time faculty).” 

Yet different legal situations will exist where the faculty man- 
agerial issue is hereafter raised by schools that have never been 
before the Board or voluntarily recognized a faculty union.”* These 
schools will neither be aided by the Board's past flippancy toward 


this issue or deterred by their own previous failure to have raised 
it. 


After subsequent decisions of the Board and various reviewing 
circuit courts begin coming down, all of us will be in a better 
position to evaluate the full implications of the Yeshiva decision for 
other schools. As I noted previously, two other Board cases involv- 





” Supra, note 18 at 863, citing C.W. Post Center, 189 N.L.R.B. 904, 905 (1971) and 
Fordham University, 193 N.L.R.B. 134, 135 (1971). 

195 N.L.R.B. 639 (1972). 

" See Fordham University, supra note 69; New York University, 205 N.L.R.B. 4 (1973), 
University of Miami, 213 N.L.R.B. 634 (1974), Manhattan College, 195 N.L.R.B. 65 (1972). 

"4d: 

* Adelphi, supra note 70. 

“* As at Wesleyan University, for example. HARTFORD Courant, February 23, 1980. 
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ing the faculty managerial issue were before the circuit courts at 
the time of the Yeshiva decision, Ithaca College in the Second 
Circuit and Catholic University in the D.C. Circuit. In the Ithaca 
College case, the Second Circuit issued a decision on May 19, 1980” 
in which it granted the College’s petition for review of the Board’s 
decision on the ground that the Board’s failure to at least conduct 
a hearing as to the effect of the Supreme Court’s decision in Yeshiva 
on the Ithaca College case was “arbitrary, capricious and unlaw- 
ful.”’”® The Court also noted that “it is quite obvious that Yeshiva is 
applicable ....”’’ As to the reasons for that conclusion, the Second 
Circuit noted that affidavits submitted by the College indicated 
“that the faculty possessed a large measure of authority over matters 
affecting academic policy,”” the area of authority relied on by the 
Supreme Court in Yeshiva. The Second Circuit also noted that the 
Ithaca College faculty apparently “determined what teachers are to 
be hired, promoted and tenured ...,””” which relates to authority 
with respect to collegial working conditions. The notation of au- 
thority over working conditions by the Second Circuit is, at the 
least, interesting inasmuch as the Supreme Court had chosen to 
dismiss such authority as not being relevant to its decision in 
Yeshiva. The third area, governance authority, was not referred to 
at all in the decision although this might well have to be considered 
in, the context that the Second Circuit had refused to allow the 
remand of this case to the Board as the Board had requested. This 
prevented the Board from even attempting to resurrect and buttress 
its “interest of the employer” doctrine in respect to which faculty 
governance authority would have been a particularly relevant con- 
sideration (see discussion at page 89 supra). The Ithaca College 
decision also appears to have been influenced by the indicated 
annoyance of the court with what it found to be the rather disdainful 
attitude of the Board concerning its obligation to obey disagreeable 
circuit court decisions at least until they have been affirmed by the 
Supreme Court.” 

In the Catholic University case, the Board also was denied 
remand and, in a per curiam decision, the D.C. Circuit Court of 
Appeals denied the Board’s petition for enforcement,” citing the 
Yeshiva decision as “controlling.” At the time of the Yeshiva deci- 
sion, the Supreme Court also had pending before it the petition for 





* Ithaca College v. NLRB et al., No. 530, 536; slip opinion, 2969 (2d Cir. May 19, 1980). 

® Id. at 2978. 

“id. 

* Id. at 2973. 

bide te 

™ See discussion at 2976-2978. 

*' N.L.R.B. v. The Catholic University of America, Dkt. No. 78-2297, per curiam (D.C. 
Cir. April 21, 1980). 
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certiorari for Boston University which was contesting the Board’s 
decision to include department chairmen in their faculty units. 
Shortly after its Yeshiva decision, the Supreme Court remanded the 
Boston University case to the First Circuit with directions that it be 
considered in light of the Yeshiva decision.* Many expected that 
Boston would be dismissed since one can well argue that if faculty 
generally at a mature university are considered managerial, surely 
chairmen should also be so considered. That result is hardly certain, 
however (see discussion at note 63). As of the date this article was 
submitted for publication, the First Circuit was reported to have 
remanded the case to the Board, also with directions that it be 
reconsidered in light of the Yeshiva decision, thus delaying at least 
for the moment a clear resolution of this issue. Apart from what 
can be learned from the decisions in Ithaca College, Catholic Uni- 
versity and Boston University, it may well be several years more 
before we can view, in a broad perspective, the follow-up approach 
taken by the Courts of Appeals of various circuits as they interpret 
the Yeshiva decision in varying factual and legal situations. 

It is also possible, as some have suggested, that this entire 
process will be shortcutted by Congressional amendment of the 
N.L.R.A. to reverse the effect of the Yeshiva decision. While uni- 
versities should certainly take this possibility seriously and try to 
exert what influence they can, I would just mention that any 
Congressional consideration of moving in this direction is made 
more complicated by the very difficult issues that were developing 
at the time of the Yeshiva decision as to whether such key matters 
as the faculty’s role in university governance are properly consid- 
ered mandatory subjects of bargaining.® Indeed, the wholesale 
application of the N.L.R.A. (which was designed only for adversarial 
labor-management dispute resolution in industry) to university fac- 
ulty on campuses, in at least some of which the concept of collegi- 
ality still prevails, raises many complex legal, as well as policy, 
questions for Congress to ponder carefully, inasmuch as the Board 
has certainly failed to do so.™ 





* Trustees of Boston University v. N.L.R.B. et al., F.2d (1st Cir. 1980), vacated 
and rem’d, 48 U.S.L.W. 3568 (March 3, 1980). 

“Indeed it was this very concern with the breadth of a Congressional amendment 
regarding bargaining rights that seems to have been a very significant factor in causing the 
defeat of the proposed amendment of the NLRA to give interns and residents back bargaining 
rights after the Board found them to be ineligible as primarily “students” rather than 
“employees”; HR 2222 was defeated 227 to 167 by the House on Nov. 28, 1979. 

“ An example of the difficulty of applying the NLR» to university faculty was provided 
in a most interesting event that occurred after the initial Board decision in the Yeshiva case. 
The Board, while rejecting Yeshiva's argument that its entire faculty were managerial and/or 
supervisory, accepted the University's contention that principle investigators among the 
faculty were in fact excluded supervisors. One of the principle investigators was one of the 
leaders of the union effort and was apparently involved in gathering union authorization 
cards. In an industrial setting, if it was uncovered that a supervisor had been instrumental in 
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The Situation of Public Universities 


Thus far, I have essentially restricted my comments to private 
universities. Yet, it is in the realm of public institutions of higher 
education that most faculty unionization has occurred.” It is there- 
fore hardly surprising that the Yeshiva decision has been of consid- 
erable interest to public institutions. 

If the question is simply the technical one of whether the 
Yeshiva decision directly prohibits faculty collective bargaining 
rights at public universities, the answer, of course, is no, since no 
public university is subject to the N.L.R.A. If the question, however, 
is the more complex one of whether there will be likely be any 
implications for faculty collective bargaining in public institutions 
resulting from the Yeshiva decision, the answer becomes much 
more difficult. Since many state labor relations acts are modeled on 
the N.L.R.A., the Court’s interpretation of that Act in the Yeshiva 
case might well be given significant effect by state labor boards or 
state courts asked to interpret similar state legislation. Indeed, this 
possibility has become quickly apparent to such labor leaders with 
an interest in the field as Albert Shanker.” 





forming the union or gathering union authorization cards, the entire union would be regarded 
as tainted and required to dissolve itself for a year in order to cleanse itself of supervisory 
influence. Of course this only becomes an issue if someone files an unfair labor practice 
charge against the employer, in this case the University which, in an academic setting, one 
might expect not to happen for various reasons. 

In the Yeshiva case, however, shortly after the Board's decision came down, a member 
of Yeshiva’s faculty went to the Board, and to the Board's apparent displeasure, raised this 
very issue by filing an unfair practice charge against the University. The Regional Office of 
the Board and the Union quickly realized that the likely effect of the filing of that charge 
would be to delay the election for an additional year and they were opposed to processing 
the charge; however, after conferring with Washington as to how to deal with this most 
unusual situation, the Regional Office decided to “urge” the Union voluntarily to agree to 
postpone the election for the year that would have resulted from a legal decision on the 
unfair labor practice charge and, on the basis of an agreement to that effect, the faculty 
member withdrew his charge. 

* The dissent stated that as of 1976, “22 states had enacted legislation granting faculties 
at public institutions the right to unionize,.... " supra, note 17 at 873 [citations omitted]. 
Another study by Thomas Emmet, Post-secondary Public Employment Legislation: A Status 
Report—1974 (1974), offered the following breakdown: “At the end of the 1973-74 academic 
year, 20 states had some type of formal statute that covered employees in postsecondary 
institutions. In 5 or 6 of these, the provisions did not cover teaching staff, only staff 
employees. Of the 30 states without some form of postsecondary enabling legislation, 27 have 
had legislative activity in this area since 1970. (Louisiana, Mississippi, and South Carolina 
were the 3 states without such activity).” 

** An AFT publication recently quoted Albert Shanker as follows: “The AFT president 
pointed out that the Supreme Court's recent decision that ruled that faculty at Yeshiva 
University were managerial and were thus denied protections and rights under the NLRB, 
could have wide ramifications that might reach into all levels of public school education. 
Noting that the Public Employment Relations Board bases many of its rulings on NLRB 
precedents, Shanker said that public higher education institutions might seek rulings along 
the lines of the Yeshiva decision.” Daily Summary of Proceedings of the 1980 Representative 
Assembly at p. 6. 
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Even in this quick overview, however, it should be noted that 
public universities, even in states which have adopted legislation 
authorizing public employee bargaining, also likely fall into several 
broad legal categories. First, there are those in states whose labor 
relations legislation makes specific reference to collective bargain- 
ing for faculty in institutions of higher education. In other states, 
even in the absence of expressed statutory inclusion of faculty, 
there may well have been indications of legislative intent to include 
faculty within the ambit of the state’s labor relations acts. Finally, 
there are states where neither expressly nor impliedly did the 
legislature appear to have intended to extend bargaining rights to 
faculty, which of course makes them much more subject to a 
decision similar to that in the Yeshiva case from either their state 
labor boards or courts. Even in this latter category, however, the 
adoption of a state approach similar to that in the Yeshiva decision 
is by no sense certain and will undoubtedly involve political, as 
well as legal, considerations.” 

Apart from whether the institution is public or private and 
aside from the nature of the institution as a whole, another aspect 
of the Yeshiva decision that will undoubtedly be probed in future 
cases is whether—even at private universities that are considered 
to be “Yeshiva-like’”—all of the full-time faculty or some more 
limited group even within the full-time faculty will be considered 
managerial and thereby excluded from the definition of employees 
entitled to collective bargaining. The legal possibilities and com- 
plexities in this regard were greatly enhanced by the footnoted dicta 
in the Court’s decision that: 


There also may be faculty members at Yeshiva and like universities who 
properly could be included in a bargaining unit. It may be that a rational 
line could be drawn between tenured and untenured faculty members, 
depending on how faculty is structured and operates. But we express no 


opinion on these questions, for it is clear that the unit approved by the 
Board was far too broad.™ 


Yet, other possible distinctions come to mind. At some schools, 
managerial status may be appropriate only for senior faculty (or 
faculty at the upper two rank levels) or only for those who are 
involved in the choosing of representatives on university senates or 
other governance forums, or perhaps only for those who actually 
are the representatives in the University Senates, Faculty Grievance 
Committees and the like. The legal possibilities are vast. I would 





“In the somewhat comparable situation following the NLRB's own decision excluding 
interns and residents from bargaining rights by virtue of their status as primarily “students” 
rather than covered “employees” one state labor board adopted the NLRB's approach and 
one specifically rejected it. 


“ Supra, note 31 at 866-867. 
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note, however, that at some point there may be little practical 
viability of such restricted faculty bargaining units limited, for 
example, to non-tenured faculty since such units may well have 
little bargaining strength. 

While a great many questions are thus left unanswered by the 
Yeshiva decision, and labor lawyers will undoubtedly take great 
comfort in the virtual certainty that litigation in this area apparently 
has not been reduced but more likely enhanced, what is already 
clear is that the Yeshiva decision will unquestionably have broad- 
ranging implications for faculty collective bargaining at a wide 
spectrum of institutions of higher education. I suspect that in the 
days ahead, there will be a fair amount of activity by other institu- 
tions to convince labor boards and courts that they fall within the 
definition of what the Court meant by its often repeated phrase 
“Yeshiva and like universities.” I also hope that in the days ahead, 
many outstanding institutions, including my own, will take even 
further steps to see that faculty are given realistically viable alter- 
natives to unionization.” 

While I hope to have shed a modicum of light on several aspects 
of the Yeshiva case that may be relevant to others, I would be the 
last to deny that admission to this assumedly elite club of “Yeshiva- 
like universities” may be made all the more complex by the absence 
of precise guidelines in the Court's decision as to what one must do 
or be to win entrance. But that, after all, is one of the very reasons 
for our profession.” 





* While good faculty personnel relations has many facets, I have generally found one 
particularly important aspect to be the existence of a meaningful university-wide forum, 
such as a Senate, designed to give faculty reason to realize that there are other and perhaps 
better means than unionization for keeping them informed about the university's problems 
and options and integrating their input into the university's decision-making processes. A 
fuller discussion of steps that might be taken to discourage unionization may be found in a 
previous article I wrote dealing with my experience with a faculty unionization attempt at 
NYU. The article is entitled “The Defeat of Faculty Unionization at NYU: A Concise Legal 
History” and is available from the Academic Collective Bargaining Information Service, Box 
17230, Dulles International Airport, Washington, D.C. 20041. 

” The primary legal team for the case consisted of Saul Kramer, Marvin Frankel, (both 
are partners in the law firm of Proskauer, Rose, Goetz & Mendelsohn) and myself. Several 
members of Yeshiva University’s administration played a crucial role in supporting the legal 
position taken by the institution. While space does not permit listing all such individuals, I 


would particularly mention the University’s Vice-President for Business Affairs, Dr. Sheldon 
Socol, in this regard. 








BOARD OF TRUSTEES OF KEENE 
STATE COLLEGE v. SWEENEY 


IMPLICATIONS FOR THE FUTURE OF PEER REVIEW IN FACULTY 
PERSONNEL DECISIONS 


BY THOMAS J. FLYGARE* 


On January 21, 1980, the United States Supreme Court denied 
certiorari in Board of Trustees of Keene State College v. Sweeney,’ 
thus preserving a 1977 district court decision that Dr. Christine 
Sweeney had been denied promotion to full professor in 1974-75 
due to sex discrimination.” The three years of appeals in Sweeney 
saw a number of issues under Title VII of the Civil Rights Act of 
1964 briefed and argued. Among these were the defendant’s burden 
at the second step of the McDonnell Douglas test® and the appro- 
priate standard for appellate review of a district court’s findings.’ 
These are important issues and will probably be the subject of 
commentary in the literature. It would be a mistake, however, to 
focus on these Title VII procedural issues without recognizing that 
Sweeney is the first higher education case of record where a court 
overruled a unanimous peer recommendation against promotion or 
tenure. Accordingly, after reviewing the facts and litigation in the 
case, this Note will examine the possible implications of Sweeney 
for the peer review or collegial model of making faculty promotion 
and tenure decisions. 


The Facts 


Christine Sweeney received the B.A. from Keene Teachers’ 
College in 1943.” She was an elementary and secondary school 
teacher for the next seventeen years, during which she earned the 





* B.A., 1966, St. Olaf College; M.A., 1967, Ph.D. 1971, University of Wisconsin; J.D., 1974, 
Boston University; Director of Legal Affairs, University System of New Hampshire. 

' 48 U.S.L.W. 3462 (January 21, 1980). 

* Sweeney v. Board of Trustees of Keene State College, No. 75-182 (D.N.H., April 13, 
1977). This decision is not officially reported but appears at 14 BNA Farr Empt. Prac. CASES 
41220. 

’ See notes 7, 8 and 9 infra, and accompanying text. 

* See notes 11 and 12 infra, and accompanying text. 

*In 1963, the institution was renamed Keene State College and removed from the 
control of the State Board of Education to the Board of Trustees of the University System of 
New Hampshire. There is no separate board of trustees for the College, contrary to the 
implication in the Sweeney case caption. 
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M.Ed. from Catholic University. From 1962 through 1966, she was 
an instructor at Catholic University and in 1966 earned the Ph.D. in 
Education there. She worked for two years as an assistant professor 
at Emmanuel College in Boston before moving to Keene State 
College in 1969 as an associate professor. She was granted tenure at 
the end of the 1971-72 school year. The following year she applied 
for promotion to full professor. 

At that time, Keene State College employed a peer review 
process for promotion and tenure decisions that was probably not 
unusual for a college of its size and mission. A request for promotion 
or tenure was initiated either by the faculty member or by the 
department chairman. The file would be reviewed by the Faculty 
Evaluation Advisory Committee (FEAC), a college-wide committee 
composed of five members elected each year by the entire faculty 
from among those at the associate or full professor ranks. After 
examining the file, FEAC would forward its recommendation to the 
dean of the college. If the dean concurred in a favorable FEAC 
recommendation for promotion or tenure, the matter was forwarded 
to the Board of Trustees of the University System of New Hamp- 
shire for final action. If the FEAC recommendation was negative, 
and the dean concurred, the faculty member could seek reconsid- 
eration by the dean and FEAC. If reconsideration failed, the faculty 
member could request a review by the Faculty Appeals Committee 
(FAC), also a five-member panel elected by the faculty. FAC would 
report its findings to the president. Any positive decision by the 
president would then be forwarded to the Board of Trustees for 
final action. 

Dr. Sweeney’s application for promotion to full professor in 
1972-73 was supported by the members and the chairman of the 
Education Department. However, FEAC voted unanimously against 
promotion, and the dean concurred. Following a belated review of 
the case by FAC, the president declined to reverse the decision of 
FEAC. Dr. Sweeney then filed charges of sex discrimination with 
the United States Equal Employment Opportunity Commission and 
the New Hampshire Commission for Human Rights. 

Dr. Sweeney applied for promotion again in the 1974-75 aca- 
demic year. The new chairman of the Education Department for- 
warded the file to FEAC with the statement that he was “completely 
ambivalent” about Dr. Sweeney’s application for promotion. Dr. 
Sweeney's case was one of 31 applications for promotion and/or 
tenure reviewed by FEAC in that year. FEAC made positive rec- 
ommendations for five of the six women and 12 of the 25 men. Dr. 
Sweeney was the only woman who did not receive a favorable 
recommendation from FEAC. Of the 31 cases reviewed by FEAC, 
five were applications for promotion to full professor, two by 
women and three by men. Only one woman and one man were 
recommended by FEAC for promotion to full professor. The suc- 
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cessful woman applicant had been an associate professor for four 
years, and the man had been an associate professor for eight years. 

The dean of the college concurred in FEAC’s recommendation 
against Dr. Sweeney’s promotion. He notified Dr. Sweeney of this 
decision and stated that her ‘‘teaching and research (had) not been 
marked by the perspective of maturity and experience, or by some 
creative attribute generally recognizable in the academic world as 
a special asset to a faculty.” Dr. Sweeney appealed her case to FAC, 
which was then headed by a woman. Among the complaints that 
Dr. Sweeney lodged with FAC was an allegation that the “decision 
of responsible persons not to promote me amounted to discrimina- 
tion because of sex.” After extensive review of the case, FAC 
concluded that it ‘did not find evidence to support [Dr. Sweeney’s] 
charge of discrimination because of sex ... ,”’ but did find evidence 
of “unprofessional treatment within her department and by the 
administration” and recommended that she be given more detailed 
reasons for the denial of her promotion. 

Upon receiving FAC’s report, the president discussed Dr. Swee- 
ney’s case with the head of FEAC, as well as with several admin- 
istrative officers. He then met with Dr. Sweeney and her brother 
for about an hour. At this time, the president informed Dr. Sweeney 
that her peers had decided against the promotion because she was 
perceived as being narrow-minded, rigid, old-fashioned and because 
she tended to personalize professional matters. The president in- 
formed Dr. Sweeney that he could not recommend her to the Board 
of Trustees for promotion to full professor. A year later, following 
a unanimous five-zero vote by FEAC for promotion, Dr. Sweeney 
was granted the rank of full professor. Thus, at the time of the trial 
in this case, Dr. Sweeney was a tenured full professor. 


The Litigation 


A four-day trial was held late in 1976. Dr. Sweeney introduced 
evidence that she worked well with people and was not rigid, 
inflexible, intolerant or defensive. She established that she was a 
member of the College Senate and the Senate’s Admissions and 
Standards Subcommittee, secretary to her department, faculty ad- 
visor to two organizations, and a member of Professional Standards 
Board of the New Hampshire Board of Education. She also pre- 
sented statistics showing that women were underrepresented in the 
upper faculty ranks of the College and evidence that there were 
deficiencies in the College's affirmative action program. 

On April 13, 1977, the United States District Court for the 
District of New Hampshire found that the College had “ ... not 
rebutted the plaintiff's evidence that they did not discriminate 
against her by reason of her sex and [had] not proven that they had 
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a nondiscriminatory motive in failing to promote her in the aca- 
demic year 1974-75.””° The district court also found that Dr. Sweeney 
had not been discriminated against when she was denied promotion 
in 1972-73. 

The First Circuit affirmed the district court. In discussing the 
application of the McDonnell Douglas test to this case, the First 
Circuit stated that “...in requiring the defendant to prove absence 
of discriminatory motive, the Supreme Court placed the burden 
squarely on the party with the greater access to such evidence.” 
On November 13, 1978, the Supreme Court granted certiorari and in 
a per curiam decision vacated and remanded the First Circuit 
decision.® This action was necessary, in the words of the five- 
member majority, because the First Circuit may “... have imposed 
a heavier burden on the employer than Furnco [Construction Com- 
pany v. Waters] warrants 

On remand, the district court reaffirmed its decision “in all 
respects” because Dr. Sweeney had “ ... proved to my satisfaction 
that the basic reason for the failure to promote her was because of 
her sex, that the reasons advanced by the defendants were pretex- 
tual, and that plaintiff would have been promoted in the academic 
year 1974-75 but for the fact that she was a woman.” The First 
Circuit affirmed on the ground that the district court’s decision was 





® See note 2 supra. 

” 569 F.2d 169, 177 (1st Cir. 1978). 

* 439 U.S. 24 (1978). 

* Id., 439 U.S. at 25. In Furnco v. Waters Construction Corp., 438 U.S. 567 (1978), the 
Court held that the Seventh Circuit had erred in ruling that in a Title VII suit the defendant 
employer could rebut a prima facie case of racial discrimination only by demonstrating that 
it utilized employment practices designed to permit consideration of the largest number of 
minority applicants. The Court reaffirmed its holding in McDonnell Douglas Corp. v. Green, 
411 U.S. 792 (1973), and stated that a Title VII defendant need only articulate some legitimate, 
nondiscriminatory reason for the challenged employment practice in order to shift the 
ultimate burden back to the plaintiff. In the Sweeney dissent written by Justice Stevens and 
joined by Justices Brennan, Stewart and Marshall, it was argued that the First Circuit had 
correctly applied McDonnell Douglas. Nonetheless, the majority opinion has been widely 
cited by the lower courts. See Blum v. Gulf Oil Corp., 597 F.2d 936, 937 (5th Cir. 1979); 
Kamberos v. GTE Automatic Elec., Inc., 603 F.2d 598, 601 (7th Cir. 1979); Loeb v. Textron, 
Inc., 600 F.2d 1003, 1011 (1st Cir. 1979); Whack v. Peabody and Wind Engineering Co., 595 
F.2d 190, 193 (3rd Cir. 1979); Diggs v. Western Electric Co. Inc., 587 F.2d 1070, 1073 (10th Cir. 
1978); Booth v. Board of Directors of Nat'l. Am. Bank, 475 F. Supp. 638, 649 (E.D. La. 1979); 
Butta v. Anne Arundel County, 473 F. Supp. 83, 86 (D. Md. 1979); Cosby v. United States, 472 
F. Supp. 547, 552 (S.D. Ohio 1979); Downey v. J.C. Penney Co., Inc., 465 F. Supp. 1226, 1230 
(N.D. Ala. 1979); Evans v. Central Piedmont Community College, 475 F. Supp. 114, 119 (W.D. 
N.C. 1979); Foster v. Simon, 467 F. Supp. 533, 536 (W.D. N.C. 1979); Miller v. Jones Truck 
Lines, Inc., 476 F. Supp. 1048, 1051 (E.D. Ark. 1979); Otero v. Mesa Cty. Valley Sch. Dist. No. 
51, 470 F. Supp. 326, 343 (D. Colo. 1979); and Rich v. Martin Marietta Corp., 467 F. Supp. 587, 
616 (D. Colo. 1979). 

'’ No. 75-182 (D.N.H. Jan. 29, 1979). This decision is not officially reported but appears 
at 20 E.P.D. 930, 278. 





104 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 7, No. 1-2 


not “clearly erroneous.”'' The Board of Trustees again petitioned 
for a writ of certiorari, primarily arguing that the “clearly erro- 
neous” standard of review was incorrect in an individual Title VII 
case and that there was a split in the circuits on the issue.” As 
mentioned above, the Supreme Court denied the petition for cer- 
tiorari." 


Discussion 


{In the 1978 court of appeals decision (hereinafter, Sweeney I), 
the court noted “ ... the lack of cases in which plaintiffs have 
succeeded in similar challenges to sex discrimination in 
academia.”* The court then dropped this bombshell: 


Whether the evidence presented in these cases fell significantly short of 
the evidence in this case we do not know. However, we voice misgivings 
over one theme recurrent in these opinions: The notion that courts should 
keep “hands off” the salary, promotion, and hiring decisions of colleges 
and universities. This reluctance no doubt arises from the courts’ recog- 
nition that hiring, promotion, and tenure decisions require subjective 
evaluation most appropriately made by persons thoroughly familiar with 
the academic setting. Nevertheless, we caution against permitting judicial 
deference to result in judicial abdication of a responsibility entrusted to 
the courts by Congress. That responsibility is simply to provide a forum 
for the litigation of complaints of sex discrimination in institutions of 
higher learning as readily as for other Title VII suits." 





"' 604 F.2d 106 (1st Cir. 1979). The court indicated that it was not following the lead of 
the Fifth and Seventh Circuits that had conducted independent determinations of the ultimate 
question of fact and law at issue—the existence of discrimination—and applied the “clearly 
erroneous” standard only to the district courts’ findings of subsidiary facts. Id. at 109 n.2. See 
Stewart v. General Motors Corp., 542 F.2d 445, 449 (7th Cir. 1976), cert. denied 433 U.S. 919 
(1977) and Causey v. Ford Motor Co., 516 F.2d 416, 420-21 (5th Cir. 1975). 

" Dr. Sweeney's brief in opposition to a writ of certiorari argued that “The ‘clearly 
erroneous’ rule employed in McDonnell Douglas and Furnco, was followed throughout the 
history of the instant case, and has been almost universally observed by the Circuits, 
including the Fifth and Seventh, in evaluating the claims of individual plaintiffs in Title VII 
actions.” Recently, the First Circuit, citing Sweeney for the proposition that district courts 
should be reversed in Title VII cases only if “clearly erroneous,” affirmed the denial of a 
preliminary injunction requested by an associate professor. Manning v. Trustees of Tufts 
College, No. 79-1444 (1st Cir. Jan. 30, 1980). 

'S See note 1, supra. 

'*569 F.2d 169, 175. The court cited the following examples of unsuccessful sex 
discrimination suits against institutions of higher education: Keyes v. Lenoir Rhyne College, 
552 F.2d 579 (4th Cir. 1977), cert. denied, 434 U.S. 904 (1977); Faro v. New York Univ., 502 F.2d 
1229 (2nd Cir. 1974); Green v. Board of Regents of Texas Tech Univ., 474 F.2d 594 (5th Cir. 
1973); Johnson v. University of Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977); Peters v. 
Middlebury College, 409 F. Supp. 857 (D. Vt. 1976); Vate v. Boling, 379 F. Supp. 925 (E.D. 
Tenn. 1974). 

'® 569 F.2d at 176. Judge Campbell wrote a concurring opinion in which he essentially 
disassociated himself from this passage because “ ... an impression is generated that this 
circuit may endorse the use of a sword rather than a scalpel in cases of this delicate nature.” 
Id. at 180. 
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The so-called “hands-off” approach by courts to faculty personnel 
decisions in higher education probably originated with language in 
a 1974 second circuit decision, Faro v. New York University.'® In 
Faro, the issue was whether the University had engaged in discrim- 
ination by terminating Dr. Maria Diaz Faro’s position as a researcher 
and instructor. In affirming the district court’s denial of a prelimi- 
nary injunction, the court of appeals stated: 


Of all fields which the federal courts should hesitate to invade and take 
over, education and faculty appointments at a university level are proba- 
bly the least suited for federal court supervision."’ 


This dictum has been frequently quoted in Title VII cases 
involving higher education.’* Yet one can question whether the 
cases cited in Sweeney I in which plaintiffs have not succeeded in 
proving sex discrimination against a college or university really 
result from “hands-off” approaches to academic personnel deci- 
sions or instead reflect a lack of evidence of sex discrimination. 
While some courts have expressed rhetorical reservations about 
‘‘second-guessing” the peer review process in higher education, it is 
clear that in most of the cases cited in Sweeney I the courts 
conducted thorough reviews of the evidence to ascertain whether 
sex discrimination occurred.” 

Nevertheless, it is time for institutions of higher education to 
recognize that the courts may be much more active, or at least state 
that they are, when deciding Title VII cases involving colleges and 
universities. Four court of appeals decisions confirm this trend. In 
Powell v. Syracuse University, the plaintiff alleged that her position 
as a visiting assistant professor at the Syracuse University School 
of Architecture had been terminated because of sex and race dis- 
crimination.” Sweeney I was quoted with approval to indicate that 





'® 502 F.2d 1229 (2nd Cir. 1974). 

"Id. at 1231-32. 

'® See Johnson v. University of Pittsburgh, 435 F. Supp. 1328, 1354 (W.D.Pa. 1977); Labat 
v. Board of Higher Education of City of N.Y., 401 F. Supp. 753, 757 (S.D. N.Y. 1975), and 
Moore v. Kibbee, 381 F. Supp. 834, 838 (E.D. N.Y. 1974). Faro also has been cited with approval 
in Cussler v. University of Md., 430 F. Supp. 602, 605-06 (D. Md. 1977), Huang v. College of 
the Holy Cross, 436 F. Supp. 639, 653 (D. Mass. 1977), and Peters v. Middlebury College, 409 
F. Supp. at 868 (D. Vt. 1976). Faro also was cited recently with approval by the Fourth Circuit 
in Clark v. Whiting, 607 F.2d 634, 638 n.6, 639 (4th Cir. 1979), where there were no race or sex 
discrimination allegations but rather an allegation that North Carolina Central University 
had violated the equal protection clause and 42 U.S.C. §1983 by using higher standards to 
evaluate plaintiff's case for promotion than had been applied in past years. See note 31 infra. 

' In Johnson v. University of Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977), for example, 
the trial lasted 74 days over a period of 17 weeks, 73 witnesses testified, 12,185 pages of 
testimony were taken, and almost 1,000 exhibits were introduced. 

*” 580 F.2d 1150 (2d Cir. 1978), cert. denied, 439 U.S. 984 (1978). See also Lieberman v. 
Gant, 474 F. Supp. 848 (D. Conn. 1979) where the district court held that the University of 
Connecticut had not violated Title VII in its salary practices or by denying tenure to a woman 
assistant professor of English. 
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courts should no longer engage in “the unwarranted tolerance of 
unlawful behavior” by colleges and universities in faculty personnel 
decisions.”’ The court expressed alarm that its 1974 Faro opinion 
had been cited so frequently “for the broad proposition that courts 
should exercise minimal scrutiny of college and university employ- 
ment practices.’””” The court went on: 


This anti-interventionist policy has rendered colleges and universities 
virtually immune to charges of employment bias, at least when that bias 
is not expressed overtly. We fear, however, that the common-sense 
position we took in Faro, namely that courts must be ever mindful of 
relative institutional competencies, has been pressed beyond all reasona- 
ble limits, and may be employed to undercut the explicit legislative intent 
of the Civil Rights Act of 1964. ... We do not rely on any such policy of 
self-abnegation where colleges are concerned.” 


Despite the force of this dictum, the court affirmed the district 
court’s finding that ‘‘the University had legitimate, nondiscrimina- 
tory reasons for terminating Ms. Powell’s employment. ... 
Sweeney I was cited with approval by the Seventh Circuit in 
Davis v. Weidner.” In affirming the district court’s dismissal of 
allegations that the University of Wisconsin-Green Bay had violated 
Title VII by terminating plaintiff's employment, the court stated: 


Several courts reviewing allegedly discriminatory university hiring prac- 
tices or decisions have exhibited extraordinary deference to the judgment 
of university decision-makers by expressly refusing to subject the reasons 
given for university employment decisions to more than the most minimal 
judicial scrutiny. This judicial posture, although animated by a legitimate 
desire to avoid judicial intrusion into academic affairs, can lead to the 
immunization of higher education from the requirements of Title VII. 
Congress did not intend such a result. ... Congress must have realized 
that in order to achieve its legitimate goals, courts would be forced 
critically to examine university employment decisions.” 


The Third Circuit has also followed the lead in Sweeney I. In 
Kunda v. Muhlenberg College, the court affirmed a district court 
decision granting the plaintiff reinstatement, back pay, promotion 
to assistant professor and tenure provided she completes her mas- 





*! Id. at 1154. See also Smith College v. Mass. Comm. Against Discrim., 380 N.E. 2d 121, 
127 (Mass. 1978) where Sweeney | is cited to rebut the college's argument that a state civil 
rights agency is not competent to analyze academic tenure decisions. 

* Id. at 1153. 

ge 

** Id. at 1151. 

*5 596 F.2d 726, 731 (7th Cir. 19° 

*6Id. (Citations omitted.) 
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ter’s degree in two years.”’ The college had argued that the condi- 
tional award of tenure should be reversed because it violated the 
institution’s academic freedom. The court responded: 


The fact that the discrimination in this case took place in an academic 
rather than commercial setting does not permit the court to abdicate its 
responsibility to insure the award of a meaningful remedy. Congress did 
not intend that those institutions which employ persons who work pri- 
marily with their mental faculties should enjoy a different status under 


Title VII than those which employ persons who work primarily with their 
hands.” 


The Fifth Circuit has also rejected the notion that institutions 
of higher education should be treated differently under Title VII. In 
Jepsen v. Florida Board of Regents, the court of appeals reversed a 
district court dismissal of a suit brought by a woman associate 
professor who had not been promoted in 25 years.” In dismissing 
the suit, the district court had stated that ‘‘absent a clear abuse of 
discretion, it is not the function of this court to substitute its 
judgment for that of the officials involved.” This was based on the 
district court’s analysis that a claim of discrimination by a faculty 
member against a university is different and more complex than a 
claim against a factory or union, because there is invariably some 
subjectivity in the evaluations done by the peers of the faculty 
member. Citing Sweeney | and Powell, the Fifth Circuit stated: 


We agree with the First and Second Circuits that caution against inter- 
vention in a university's affairs cannot be allowed to undercut the explicit 
legislative intent of Title VII. 


Taken together, therefore, Sweeney I, Powell, Davis, Kunda, 





*7 22 E.P.D. 930,674 (3rd Cir. Feb. 19, 1980). Kunda apparently is the first case where a 
court has ordered a college or university to grant tenure. Even though that order is conditioned 
on plaintiff's obtaining her master’s degree in two years, it is clear that the court, and not the 
college, would be awarding tenure. Judge Garth dissented from only that part of the court of 
appeals decision affirming the conditional award of tenure. He did so because “the record 
does not reveal the ... requisite evidence ... as would mandate that we, as judges, should 
‘substitute [our] judgment for that of the college with respect to the qualifications of faculty 
members for tenure.” Id. Garth, J., (conc’g in part and dissenting in part) at 14,572. 

** Id. at 14,571. 

* The district court decision is not officially reported. The court of appeals decision is 
reported at 22 E.P.D. 430, 624 (5th Cir., Feb. 5, 1980). 

* Id. at 14,328. The Fifth Circuit acknowledged the seminal role played by Sweeney I 
in Title VII litigation against colleges and universities: “Prior to the Sweeney decision, some 
courts had expressed an attitude of deference to the decisions of universities in hiring and 
promotional matters, even in Title VII suits.” Id. at 14,329, n.2. It is interesting to note that the 
author of the Fifth Circuit’s decision in Jepsen was Judge Tuttle who, sitting by designation, 
was also the author of the First Circuit's decision in Sweeney I. 
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and Jepsen signal the rejection of the Faro dictum,” whether it be 
characterized as the “hands-off,” “‘anti-interventionist,” “extraor- 
dinary deference,” or ‘different status” approach to higher educa- 
tion Title VII cases. The results may not always be adverse to the 
institution, as indicated by Powell and Davis, but the intensified 
judicial scrutiny encouraged by Sweeney I and its progeny will 
inevitably have a widespread impact on judicial behavior. Courts 
will be more willing to look behind the facade of peer review and 
examine the standards and the procedures employed in academic 
personnel decisions. What responses, therefore, in policy and prac- 
tice should institutions of higher education be contemplating? 

If administrators and governing boards can no longer rely on a 
peer review recommendation—even a unanimous recommenda- 
tion—as an adequate defense in a Title VII suit, then there may be 
some who would suggest eliminating peer review altogether. Pro- 
ponents of this position might point out that if the governing board 
is required to pay the damages and legal fees in the burgeoning 
number of Title VII suits, then the governing board and administra- 
tion might as well establish and apply their own standards for 
promotion, tenure and renewal.” By eliminating the peer review 





*! But see Clark v. Whiting, 607 F.2d 634 (4th Cir. 1979), where the court affirmed the 
dismissal of a Section 1983 case challenging a university's failure to promote the plaintiff to 
full professor. Parts of the court's opinion were highly reminiscent of Faro: 


A teacher's competence and qualification for tenure or promotion are by their very 
nature matters calling for highly subjective determinations, determinations which 
do not lend themselves to precise qualifications and are not susceptible to mechan- 
ical measure or the use of standardized tests. These determinations are in ‘an area 
in which school officials must remain free to exercise their judgment’ especially 
since these determinations present unique questions for judgment by those with 
expertise in the specialized academic area, capable of making professional evalu- 
ations of those elusive and intangible qualities and talents expected of the scholar 
and teacher. Courts are not qualified to review and substitute their judgment for 
these subjective, discretionary judgments of professional experts on faculty pro- 
motions or to engage independently in an intelligent informal comparison of the 
scholarly contributions or teaching talents of one faculty member denied promotion 
with those of another faculty member granted a promotion; in short, courts may 
not engage in ‘second-guessing’ the University authorities in connection with 
faculty promotions. Yet that is exactly what the plaintiff seeks by his action to 
have the court do. Id. at 639-40. 


* Sweeney put the Board of Trustees in an extremely awkward position because it 
was attempting to defend a unanimous decision made by a committee elected by the faculty 
in a case where the plaintiff was being backed by the National Education Association, elected 
by the same faculty to be its collective bargaining representative. See NEA Advocate, 
December, 1978, p. 8 and March, 1980, pp. 1 & 3. The Board probably never succeeded in 
convincing the faculty at the College that appeals in Sweeney were pursued in an effort to 
protect the peer review process from unwarranted judicial intrusion. More often, the Board's 
appeals were attributed to an unwillingness to acknowledge that discrimination existed on 
the campus. The author leaves to the reader consideration of whether this situation presaged 
the majority's view in NLRB v. Yeshiva Univ., note 34, infra, that collegial governance and 
collective bargaining are incompatible. 
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step in faculty personnel procedures, this argument goes, adminis- 
trators and trustees could make their decisions on the merits of 
each case without constantly worrying about offending the fac- 
ulty—and the courts—if a peer review recommendation is declined. 

On closer examination, however, one must question whether 
eliminating peer review would have any beneficial effects, even 
from the narrow perspective of improving an institution’s defense 
in a Title VII suit. It is not clear, for example, whether a court would 
be impressed with an administrator or a trustee testifying on the 
scholarly deficiencies of an assistant professor of physics. The most 
convincing testimony, of course, will always come from persons 
who work closely with the candidate and are conversant in the 
candidate’s scholarly discipline. Faculty personnel decisions that 
did not consider peer judgments might ostensibly be easier to defend 
in Title VII litigation than negative decisions by administrators or 
trustees reversing positive peer recommendations, but no reason 
appears for giving deference to such potentially uninformed deci- 
sions. And the price for such a dubious benefit might be to lose the 
usual advantage the institution has in a Title VII suit when there 
has been a negative peer decision.” 

Moreover, as a practical matter, governing boards will be more 
reluctant to jeopardize the possibility of insulating their campuses 
from faculty unions under NLRB v. Yeshiva University™ by elimi- 
nating the faculty’s role in personnel decisions, than to seek the 
marginal advantage in abandoning the system of peer review. Par- 
ticularly after Yeshiva University, that system will be a touchstone 
of faculty concerns, and its abandonment would not only permit 
but probably accelerate faculty unionization. 

Rather than eliminating peer review, Sweeney I and its progeny 
teach us that the peer review process needs improvement. Evalua- 
tion standards need to be clearer and more objective. Methods of 
measuring performance against those standards need to be refined. 
The frequency and timeliness of various components of the evalu- 
ation process need to be studied.” It is clear, for example, that the 





*’ Compare Kunda v. Muhlenberg College, note 27 supra, in which the administration 
reversed positive peer recommendations, with Powell v. Syracuse University, note 20 supra, 
in which the Tenure Committee (six of nine members were faculty) voted 8-1 to terminate 
plaintiff, and with Davis v. Weidner, note 25 supra, in which the executive faculty committee 
of plaintiff's department voted against her retention. 

“48 U.S.L.W. 4175 (Feb. 20, 1980). The Supreme Court in a 5-4 decision held that 
faculty at Yeshiva University were managerial employees, not protected by the National 
Labor Relations Act, in part because they made peer recommendations in promotion and 
tenure cases. However, the court made clear that it did not “rely primarily on these features 
of faculty authority” ‘n making its decision. Id. at 4179, n.23. 

* See generally, HIGHER EDUCATION AND GOVERNMENT 29-35 (W.T. Furness and D. 
Gardner eds. 1979); Commission on Academic Tenure, FACULTY TENURE (1973); and THE 
TENURE DEBATE (B. Smith ed. 1973). See also Teaching Skills Termed ‘Underdeveloped 
Resource’, THE CHRONICLE OF HIGHER EDUCATION, March 17, 1980, p. 10. 
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lack of measurable promotion standards was a disadvantage to the 
college in Sweeney. In Sweeney II, the court noted that the college 
had not asserted that Dr. Sweeney was lacking in “scholarly quali- 
fications” but rather had based the denial of promotion primarily 
on “subjective” and “judgmental” factors.*° Peer review should not 
be reduced to an empty civil service exercise of assigning points to 
various categories of performance. What is both needed and possi- 
ble rather, is a process which brings all available evidence to bear 
on the decision; a process which measures in a meaningful way a 
faculty member’s progress in meeting defined standards; a process 
which documents the basis for decisions; and a process which can 
be neutrally explained to a person not necessarily well-versed in 
scholarly endeavors. 

The need for a sound academic personnel decision-making 
process is particularly acute where, as in Sweeney, the remedy 
sought by the plaintiff is later granted by the institution before the 
litigation ends. As mentioned, supra, Dr. Sweeney alleged that she 
was denied promotion to full professor in 1972-73 and again in 
1974-75, but before the case was tried the college granted her the 
promotion, through the regular peer and administrative channels, 
effective at the end of the 1975-76 school year. These circumstances 
seemed to shift to the college the burden of proving why, if Dr. 
Sweeney was qualified for promotion in 1975-76, she was not also 
qualified in 1974-75. In Sweeney II, the court of appeals noted that 
Dr. Sweeney’s “personal attributes and qualifications in 1975-76 
seemed little different from those in 1974-75.’ While the college 
attempted to prove that Dr. Sweeney had improved in a number of 
critical areas during the intervening year, the evidence was not 
sufficient to persuade the courts. Thus, whenever an institution is 
faced with a situation such as unfolded in Sweeney, it is important 
that the record clearly identify those factors which were different 
in the two decisions. This requires a sound peer review process that 
uses documented evidence to measure performance against clear 
standards. 

In the end, of course, the process for making faculty personnel 
decisions will be determined by balancing a number of factors, 
including the threat of discrimination suits. There are limits to the 
amount of time that faculty members can devote to personnel 
decisions, just as there are limits to the degree of objectivity that 
can be built into the process. Heretofore, the need to defend faculty 
personnel decisions in Title VII litigation has not been a substantial 
factor in the development of the process used to reach those 
decisions. Sweeney I and its progeny teach clearly that colleges and 
universities are not preferred sanctuaries in Title VII litigation, and 
that it is now time to examine carefully the quality of peer review 
in faculty personnel decisions. 





* 604 F.2d at 111. 
* Id. at 112. 








McLendon v. Morton and the Legislative 
Response 


A Procedural Barrier to Quality Education in West Virginia? 


Wm. Michael Hanna* 


It is nearly impossible for a college or university to judge the 
teaching competency of newly-hired faculty members without an 
opportunity for first hand evaluation. It is for this reason that 
institutions of higher education that have established tenure sys- 
tems also provide for probationary periods prior to the acquisition 
of tenure and its rights and protections. A probationary period 
provides a crucial opportunity to observe the teacher’s competency 
so that the less competent teacher can be severed from the faculty 
prior to attaining permanent status through tenure. Without doubt, 
this ability to identify and not retain less promising teachers has 
helped raise the quality of education provided by all institutions. 
But due to the recent West Virginia Supreme Court of Appeals 
decision in McLendon v. Morton,’ and the West Virginia Legisla- 
ture’s response to that decision, this situation may no longer be true 
in West Virginia. 

For nearly eighty years before the McLendon decision, it had 
been settled law in West Virginia that non-tenured, probationary 
faculty members were mere employees of the West Virginia Board 
of Regents.” As such, they had neither a franchise® nor a property 
interest in the retention of their positions, but could be denied re- 
employment without a prior hearing or a statement of reasons for 
the denial.‘ Not surprisingly, the Board of Regents in promulgating 
regulations governing the rights of probationary faculty members 
mirrored this body of law.” 





* ].D., West Virginia University College of Law, 1980; Associate, Squire, Sanders & Dempsey, 
Cleveland, Ohio. 

' 249 S.E.2d 919 (W. Va. 1978). 

* Sheppard v. W.Va. Board of Regents, 516 F.2d 826 (4th Cir. 1975); Chitwood v. Feaster, 
468 F.2d 359 (4th Cir. 1972); Hartigan v. Board of Regents, 49 W.Va. 14, 38 S.E. 698 (1901). The 
West Virginia Board of Regents is a public corporation vested with the general supervisory 
control over the state’s institutions of higher learning. W. VA. CopDE §§ 18-26-1 to -24 (1977 
Replacement Vol.). See generally Board of Regents v. Fairmont, M.&P.R.Co., 155 W.Va. 863, 
189 S.E.2d 40 (1972). 

* Hartigan v. Board of Regents, 49 W.Va. 14, 38 S.E. 698 (1901). 

“Sheppard v. Board of Regents, 516 F.2d 826 (4th Cir. 1975); Chitwood v. Feaster, 468 
F.2d 359 (4th Cir. 1972). 

* Amended Policy Bulletin No. 36 (hereinafter cited as Bulletin). This bulletin, entitled 
Policy Regarding Academic Freedom and Responsibility, Appointment, Promotion, Tenure 
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Under these regulations, probationary faculty members re- 
ceived one year contracts and during the terms of these contracts 
were protected against arbitrary and capricious dismissal from their 
positions.® The regulations also provided for probationary faculty 
members to be given written notice concerning their retention or 
nonretention within specified time periods.’ However, apart from 
these minimal procedural safeguards the probationary teacher 
served at the will and pleasure of the Board of Regents with no 
substantive protection or recourse against nonretention. 

The regulations also set forth certain objective eligibility re- 
quirements that were prerequisites to—but not guarantees for— 
attaining tenure. Under these regulations, the status of tenure could 
only be obtained by a full-time faculty member holding the rank of 
assistant professor or higher.® The regulations also established cer- 
tain minimum periods of service before which a teacher could apply 
for tenure.” However, mere satisfaction of the eligibility require- 
ments alone did not confer the status of tenure upon eligible 
faculty.’° Instead, an application for tenure had to be filed with the 
appropriate committee at the faculty member’s institution. The 
applicant was then evaluated by the committee, which made a 





and Termination of Employment of Professional Personnel, provided in pertinent portions: 


9G. During the probationary period contracts will be issued on a year to year basis 
and appointment may be terminated with or without cause at the end of any 
contract year. During such probationary period no reason for nonretention or 
nonreappointment need be given. 


* Bulletin, section 11A. This section in essence provides that dismissal of a faculty 
member during the term of his appointment must be for cause, and the affected faculty 
member is entitled to a full hearing with substantial procedural safeguards. 

“Id. at section 9H. Section 9H provides: 


The president of each college or university shall give written notice to non-tenured 
faculty concerning their retention or non-retention as follows: 

(1) Not later than March 1 of the first academic year of service. 

(2) Not later than December 15 of the second academic year of service. 


(3) At least one year before the expiration of an appointment after two or more 
years of service in the institution. 


* Id. at section 8C. 
* Id. at section 9C, providing in part: 


(1) A faculty member appointed to the rank of Instructor shall, if not elevated in 
rank, serve the maximum seven-year probationary period and decision thereon 
shall be made at the end of the sixth year. 

(2) An Assistant Professor may be eligible for consideration for tenure at the end 
of three years in that rank and at that institution. 

(3) An Associate Professor or Professor may be eligible for consideration for tenure 
at the end of two years in these ranks and at that institution. 


"Id. at section 8B. 8B provides: “Tenure shall not be granted automatically but shall 
result from action by the West Virginia Board of Regents upon the recommendation of the 
president following consultation with the department concerned.” 
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recommendation to the president of the institution; the president 
then considered the committee’s recommendation and made his 
recommendation to the Board of Regents. An applicant denied 
tenure had no right to a’statement of reasons or a hearing, but had 
a limited right of appeal on specified grounds to the Board of 
Regents." 

It was under these regulations that Vonceil McLendon, having 
complied with the eligibility requirements set forth therein, applied 
for tenure at Parkersburg Community College.” Her application 
was filed with the appropriate committee, processed through the 
normal channels, and ultimately rejected via a letter from the 
president. Neither a statement of reasons nor a hearing on the 
matter was given.’® Subsequently, McLendon sought a writ of 
mandamus in the West Virginia Supreme Court of Appeals against 
the Board of Regents, asserting that the refusal either to give her a 
statement of reasons or grant her a hearing on the denial of her 
application was a denial of due process. McLendon based her due 
process claim upon the assumption that having satisfied the objec- 
tive eligibility requirements for tenure established by the Board of 
Regents, she had a sufficient property interest to require a proce- 
dural due process hearing upon the denial of tenure.'* The Supreme 
Court of Appeals, basing its opinion not upon the United States 
Constitution but rather upon Article III, Section Ten of the West 
Virginia Constitution, agreed with her claim.” 





"' Id. at section 9G, providing in part: 


An appeal from the president's decision as to nonretention may be made by the 
non-tenured faculty member to the Board of Regents, which will review the 
decision of the president to determine whether the same has afforded procedural 
due process and was not in violation of the constitutional rights of the non-tenured 
faculty member. 


"McLendon was a full-time employee with the rank of Assistant Professor, in her 
sixth year at Parkersburg. As set out in note 9, supra, section 9C of the Bulletin established 
the sixth year as the maximum length of time a faculty member could be retained without 
acquiring tenure. If at the end of this period tenure had not been obtained, a teacher could be 
extended a one year termination contract or simply not offered reemployment. 

"McLendon v. Morton, 249 S.E.2d 919, 925 (W.Va. 1978). 

'* Id. at 290. 

'® Id. WesT VirGINIA Const. art. III, § 10 provides: “No person shall be deprived of life, 
liberty, or property, without due process of law, and the judgment of his peers.” 

The Court in recent years has based its analyses of liberty and property “due process” 
protections on this provision rather than on the United States Constitution. See Waite v. 
Civil Service Comm'n, 241 S.E.2d 164 (W.Va. 1977); North v. W.Va. Board of Regents, 233 
S.E.2d 411 (W.Va. 1977). In so doing, the Court has noted that while it is guided by the United 
States Supreme Court decisions in certain areas, it is not constrained to mirror them as long 
as the State's due process standards do not fall below the federal standard. It is on this basis 
that the Court did not acquiesce in Board of Regents v. Roth, 408 U.S. 564 (1972), and Perry 
v. Sindermann, 408 U.S. 593 (1972), wherein the United States Supreme Court held on facts 
similar to those in McLendon that the United States Constitution did not guarantee due 
process for nonretention of a probationary teacher absent some rules or understandings that 
gave the claimant an independently legitimate claim of entitlement to reappointment. 
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In so holding, the Court initially noted that constitutionally 
protected property interests transcend traditional concepts of prop- 
erty.’° In order for an interest to become a protected property 
interest there must be “rules or understandings which allow the 
claimant’s expectations to be characterized as a legitimate claim of 
entitlement to the benefit,” more than mere unilateral expectation 
to the benefit.'’ The Court found that McLendon, having satisfied 
the objective eligibility requirements for the attainment of tenure, 
had a “sufficient entitlement so that she could not be denied tenure 
... without some procedural due process.”’® 

In determining the process due McLendon, the Court balanced 
three distinct factors: 


First, the private interests that will be affected by the official action; 
second, the risk of an erroneous deprivation of a property interest through 
the procedures used, and the probable value, if any, of additional or 
substitute procedural safeguards; and finally the government's interest, 
including the function involved and the fiscal and administrative burdens 
that the additional or substitute procedural requirement would entail.” 


From this balancing, the Court concluded that minimal proce- 
dural due process mandated: 

(1) notice of the reasons why tenure was not granted and a 
hearing on this denial with an opportunity to submit evidence 
relevant to the issues raised in the notice. 

(2) an unbiased hearing tribunal. 

(3) the initial burden of proof is on the faculty member to 
demonstrate that the reasons set forth in the notice are wholly 
inadequate or without any factual basis. 

(4) upon a showing by the faculty member that the stated 
reasons are wholly inadequate or without factual basis, the burden 
of proof shifts to the administration. The administration would then 
be required to show that the stated reasons are not inappropriate or 
have a factual basis. 

(5) there is no constitutional right to retain counsel but the 
parties may so agree to such representation.” 





'* 249 S.E.2d at 922. See also Waite v. Civil Service Comm'n, 241 S.E.2d 164 (W.Va. 
1977); North v. W.Va. Board of Reagents, 233 S.E.2d 418 (1977). See generally Board of Regents 
v. Roth and Perry v. Sindermann, supra note 15. 

'’ 249 S.E.2d at 922, citing Waite, supra note 15, at 168. The Court in Waite adopted the 
United State Supreme Court's delineation of the concept of constitutional protections estab- 
lished in Roth and Sindermann. 

'’ 249 S.E.2d at 925. 

'’ Id. citing Waite, supra note 15, at 169. It should be noted that these factors are 
identical to those established by the United States Supreme Court in Mathews v. Eldridge, 
424 U.S. 319, 335 (1976). As to the last factor to be considered in the balance, the fiscal and 
administrative burdens, the Court noted that the quality of due process cannot be measured 
by the economic burden it may impose. Id. at 926. 


* Id. at 926-27. It is important to note that the initial burden of proof placed upon the 
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(6) appeal of the decision to the Board of Regents to determine 
whether the teacher has been ‘“‘afforded procedural due process and 
was not in violation of the constitutional rights of the non-tenured 
faculty member.” 

At the initial hearing, two factual issues must be decided. First, 
has the applicant met the objective eligibility requirements estab- 
lished by the Board of Regents? Second, was the adverse decision 
of the tenure committee with respect to the teacher’s competency 
arbitrary or capricious or lacking in any factual basis?” 

In and of itself, the McLendon decision imposes a minimal 
burden upon West Virginia’s colleges and universities, for several 
reasons. First, the Court expressly recognized that the school ad- 
ministration in deciding whether to grant the applicant tenure is 
not limited to a “narrow inquiry into the determination of the 
applicant’s academic credentials. ...’’ Rather, the decision whether 
to grant the applicant tenure encompasses a “wide spectrum of 
qualities, not all of which may have the same significance.” The 
administration is given a “latitude of discretion” since the issue of 
tenure cannot be framed with “mathematical precision or exacti- 
tude.’ Such recognition by the Court of the many intangible 
factors that go into the determination of whether to grant tenure is 
important when one considers the burden of proof imposed on an 
applicant by the Court’s decision; i.e., to show that the negative 
decision was wholly inadequate or without a factual basis. It would 
appear, therefore, that except in the most blatant situations, the 
applicant will be unable to meet this burden. As will be discussed 
later, this may not be what actually will happen. 

The second factor that minimizes the facial effect of the Mc- 
Lendon decision is that the Court very clearly granted the proce- 
dural protection only to those teachers who have satisfied the 
eligibility requirements established by the Board of Regents. Prior 
to the satisfaction of these requirements, ‘‘a state college can decide 
not to renew the annual teaching contract and thereby terminate 
the teacher without the necessity of any reasons or hearing.””* The 
Court thus recognized that it is impractical to expect colleges and 
universities to properly judge the qualifications of newly hired 
teachers without some opportunity to observe them. 





teacher is a high standard, to show that the reasons set forth for his tenure denial are either 
wholly inadequate or without any factual basis. If a teacher meets this burden, the institution 
must then show that the reasons given are appropriate or have a basis in fact. This latter 
burden of proof was adopted by the Court from the dissenting opinion of Justice Douglas in 
Roth. See Board of Regents v. Roth, 408 U.S. 564, 585-86 (Douglas, J., dissenting). As will be 
discussed below, the practical effect of these burdens of proof is unclear. 

*! Id. at 927 n.13. 

* Id. at 927. 

* Id. at 926. 

*4 Id. In so holding, the Court placed West Virginia in concurrence with the Supreme 
Court's decisions in Roth and Sindermann. 
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McLendon by itself need not necessarily have substantially 
impeded the effective administration of the state’s college and 
university tenure systems. However, it provided the impetus to the 
West Virginia Legislature to act in this area, and this it did promptly. 
The new law provides, inter alia, for timely notice of nonretention; 
a written statement of reasons for nenretention upon request; and 
an opportunity for a hearing on the issue.” 

But the statute exceeds McLendon’s scope in that it applies to 





2° W.Va. Cope § 18-26-8c (Cum. Supp. 1979). This section provides: 


The president of each state college, university or community college shall give 
written notice to probationary faculty members concerning their retention or 
nonretention for the ensuing academic year, not later than the first day of March 
for those probationary faculty members who are in their first academic year of 
service; not later than the fifteenth day of December for those probationary faculty 
members who are in their second academic year of service; and at least one year 
before the expiration of an appointment for those probationary faculty members 
who have been employed two or more years with the institution. Such notice to 
those probationary faculty members who will not be retained shall be by certified 
mail, return receipt requested. Upon request of the probationary faculty member 
not retained, the president of the state college ... shall within ten days, and by 
certified mail, inform the probationary faculty member of the reasons for nonre- 
tention. Any probationary faculty member who desires to appeal the decision may 
request a hearing from the Board of Regents within ten days after receiving the 
statement of reasons. The Board of Regents shall publish appropriate rules to 
govern the conduct of the appeal herein allowed. The Board of Regents shall, by 
such rules, prescribe either an unbiased committee of the Board or appoint a 
hearing examiner to hear such appeals. Such hearing shall be held at the employing 
institution and within thirty days of the request. The rules of evidence shall not 
strictly apply. The faculty member shall be accorded substantive and procedural 
due process, including the right to produce evidence and witnesses and to cross- 
examine witnesses, and to be represented by counsel or other representative of his 
or her choice. If the committee of the Board or the hearing examiner shall conclude 
that the reasons for nonretention are arbitrary or capricious or without a factual 
basis, the faculty member shall be retained for the ensuing academic year. The 
decision shall be rendered within thirty days after conclusion of the hearing. The 
term “probationary faculty members,” shall be defined according to regulations 
promulgated by the Board of Regents. 

The rights herein provided to probationary faculty members are in addition 
to, and not in lieu of, other rights afforded them by other rules and regulations of 
the Board of Regents. 


For the most part, the Board of Regents merely incorporated the language of the statute 
and McLendon into its rules, but there were some additions. First, the Board provided by 
section 9i of the Bulletin for the provision of informal notice at least thirty days prior to 
issuance of a formal notice of intent not to retain a probationary faculty member. Also, the 
Board by section 9j provided that the hearings granted to such faculty members shall be 
conducted in accordance with the section governing the dismissal of tenured faculty members. 
This section, 12c of the Bulletin provides: 

c. Hearing shall be conducted as follows: 


(1) The committee or the examiner will hear such proof of facts as may be deemed 
proper and reasonable and make such investigation and enter such recommenda- 
tions as the facts justify and the circumstances may require. The faculty member 


shall have the opportunity to submit evidence relevant to the issues raised in the 
notice. 
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all probationary faculty members, not only those who have met the 
eligibility requirements for tenure. Every non-tenured teacher is 
now entitled to a statement of reasons for nonretention and a 
hearing on the matter. In conjunction with the procedural require- 
ments of such a hearing set up by the Board of Regents, these 
factors impose a potentially severe administrative burden that even- 
tually could endanger the quality of education offered by West 
Virginia’s public institutions. The underlying theory of McLendon 
was the need to balance the institution’s needs to evaluate faculty 
with the fairness to an individual of spending a substantial amount 
of time at an institution without receiving some protection. The 
Legislature’s enactment evidently failed to weigh the interests of 
the institution in ensuring its ability to address personnel matters 
effectively. 

If the potential number of hearings and the sienenianal require- 
ments imposed by them are sufficiently extens|ve, university ad- 
ministrations may not have the time, personnel, rior fiscal resources 
to proceed to nonrenew more than a few teachers. Administrators 
then may be forced to identify only the least attiactive faculty and 
act against them, allowing to remain faculty who would have been 
separated prior to McLendon and the law it inspired. This result is 
particularly true in light of the operative burdens of proof and the 
likely difficulties in administering them, which may in effect give 
the benefit of the doubt to faculty members whose peers and 
supervisors have recommended otherwise. 

The burden of proof required of the teacher by McLendon and 
incorporated by the statute, to reiterate, is a showing that the stated 
reasons for nonreappointment are arbitrary or capricious or without 
any factual basis. But what showing will be required as a practical 
matter is unclear, for several reasons. First, the Board of Regents 
hearing committees that hear these cases will be composed of non- 
lawyers for the most part, and as such will be unfamiliar with the 








(2) The hearing shall be conducted with as little delay as possible. 

(3) The faculty member shall have the right to have an advisor or legal counsel at 
the faculty member's expense. 

(5) Formal court rules of evidence shail not apply in such hearings. 

(6) Testimony shall be recorded, and a transcript thereof shall be prepared. 

(7) A copy of the transcript of the testimony together with copies of the exhibits 
shall be furnished to the faculty member, at no charge, upon his request. 

(8) As soon as practical after the hearing, the committee or examiner shall deliver 
to the president a copy of the record of the hearing with the recommendation of 
the committee or examiner and shall provide a copy of the recommendation to the 
faculty member. The president shall, within twenty days after receiving the record 
and recommendation, issue a decision in writing to the faculty member by certified 
mail, and such decision shall be final unless the faculty member institutes an 
appeal to the Board of Regents under the procedure set forth hereinafter. 


The composition of the committee is required by statute to be an “unbiased committee 
of the board.” W. Va. Cope § 18-26-8c (Cum. Supp. 1979). There is no requirement that the 
committee have any legal expertise or past hearing experience. 
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quanta of evidence traditionally required to meet such burdens. 
Any tendency to relax standards and make it easier for a teacher to 
meet his burden of proof, for whatever reason, increases the like- 
lihood that negative initial decisions will be overturned, thus retain- 
ing instructors whom relevant faculty and administrators wish to 
replace. 

Another reason for uncertainty is that the many intangibles 
that go into the determination of whether to retain a teacher make 
it difficult at best for the hearing committee to set its standards for 
judging the teacher’s evidence. What may appear to be an arbitrary 
decision to a Board hearing committee obviously appeared entirely 
reasonable to the administrators charged by the Board with making 
the initial decision and simply reversing those administrators’ de- 
cisions without reasons will give them little incentive to continue 
trying to make decisions. 

What can be done by the colleges and universities of West 
Virginia to avoid the problems created by McLendon and the legis- 
lative reaction thereto? First, institutions could increase the number 
of visiting professors at each institution, since such faculty are not 
classified as regular personnel entitled to the aforementioned pro- 
tections.”° This result will allow the schools to bring in new person- 
nel and judge their competency without having to deal with the 
procedural requirements mandated; thus, paradoxically, providing 
fewer protections for more faculty. 

Second, a more thorough screening of applicants could be 
undertaken to seek to assure more clearly that those individuals 
who are hired as regular faculty members are potentially competent 
to remain on permanent tenure. But such resort to a crystal ball 
ultimately is unfair to both schools and faculty, for the prediction 
is so obviously a difficult one to make. 

On the other hand, it may be reasonable to assume that few 
teachers will risk the stigma that would result from losing a chal- 
lenge to a nonretention decision, a loss that without question will 
make it much more difficult for the teacher to find another position. 
That is possible particularly because even a teacher who does win 
the hearing has no guarantee of eventual tenure. 

It may be that McLendon and the subsequent state legislation 
will provide needed procedural protections against arbitrary non- 
renewals. Or it may be that they will severely impair the collegial 
administration of faculty decisions. The only certainty at this point 
is the fact that every teacher hired as a regular faculty member at 
any public college or university in West Virginia enjoys a degree of 


procedural protection far surpassing that granted to his or her peers 
throughout the nation. 





** Section 8c of the Bulletin provides that tenure status may only be attained by a full 
time employee. Section 3b(1) provides that a visiting professor is not considered a full time 
employee. 








TIAA-CREF AND THE SEX-BASED 
MORTALITY TABLE CONTROVERSY 


JUDITH E. TYTEL* 


It is easy to say that we all believe in “equal pay for equal 
work.” That idea, once a rallying cry for the women’s movement, 
has long since lost its ability to generate great controversy. However, 
when one pursues the meaning of the statement much beyond the 
surface, “equal pay for equal work” regains its ability to cause 
debate. The question has become ‘“‘what is equal?” and, to say the 
least, the answers to that question are by no means uniform or 
simple. 

In the area of pension benefits, equal has long meant actuarial 
equity. It is standard practice within the insurance industry to 
calculate an individual’s monthly retirement benefits on the basis 
of sex-segregated mortality tables. These tables recognize the un- 
controverted fact that women as a group live longer than men. Also, 
at every age, women have a greater life expectancy. Therefore, a 
dollar in a woman’s pension fund account will buy less on a 
monthly basis than a dollar in a similarly situated man’s account. 
However, actuarial experience tells us that a woman will receive 
her monthly checks for a longer period of time. Over the long run, 
everything should come out equal. But, how does that help the 
woman who is unlucky and uncooperative enough to die before the 
mortality tables say she should? She will have received less for her 
money than a comparable male. Is this an unlawful discrimination 
on the basis of sex? This is the problem being faced by various 
federal agencies and the courts. 


The Agencies 


One commentator’ has said that at the federal level alone there 
are approximately one dozen agencies monitoring sex discrimina- 
tion in employment. Approximately one-half of these agencies have 





* B.A., 1968, Washington University; J.D., 1971, New York University School of Law; Resident 
Counsel, Long Island University. This comment is adapted from a speech given at NACUA's 
1980 Midwinter Workshop. 

' Sher, Discrimination—Statutes, Regulations and Cases Affecting Retirement Plans, a 
paper presented to the Fifth Annual Joint Midwinter Meeting of the Committees on Life, 
Health and Public Regulation of Insurance Law of the American Bar Association's Section 
on Insurance, Negligence and Compensation Law, Palm Beach, Fla., Jan. 11-13, 1979. 
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regulations dealing with retirement plans—our particular concern 
here. 

The first agency to become involved in decreeing what is equal 
in terms of pension benefits was the Wage and Hour Administration 
of the Department of Labor. Until 1979, this agency had responsi- 
bility for administering the Equal Pay Act of 1963 (“EPA”)? which 
mandates that an employer give equal pay to male and female 
employees who perform equal work. To the extent that an employer 
contributes to, or an employee receives benefits from, a retirement 
plan, these payments are considered “wages” within the meaning 
of the EPA. That being so, these sums must be equal for comparable 
male and female employees unless the differences are based on a 
factor other than sex. 

In order to define what is equal, in 1965 the Wage and Hour 
Administration originated what has been known as the “either-or”’ 
rule.’ In terms of employee benefit plans, under this rule an em- 
ployer was considered to be giving equal pay for equal work if the 
employer either made equal contributions for similarly situated 
male and female employees or provided equal periodic benefits for 
such employees. Under the “either-or” rule, both a defined contri- 
bution plan and a defined benefit plan could use different mortality 
tables for men and women and be in compliance. The “either-or” 
rule recognized the financial implications of the different longevity 
experience of men and women. 

This rule was applied generally by all agencies until 1972 when 
the Equal Employment Opportunity Commission (“EEOC”) revised 
its guidelines to require both equal contributions and equal bene- 
fits. The EEOC enforces Title VII of the Civil Rights Act of 1964,° 
and, since 1979, the Equal Pay Act. Section 703(A)(I) of Title VII 
provides, in relevant part, as follows: 


(A) It shall be an unlawful employment practice for an employ- 
er.. 


(I) to fail or refuse to hire or to discharge any individual, or otherwise 
discriminate against any individual with regard to his compensation, 
terms, conditions or privileges of employment, because of such individ- 
ual’s race, color, religion, sex or national origin .... 


However, the so-called “Bennett Amendment” to Title VII,° permits 
an employer to discriminate legally between male and female em- 
ployees in their compensation, provided that such disparate treat- 


* 29 U.S.C. § 206(d) (1976). 

* 29 C.F.R. § 800.116(d) (1979). 

* 29 C.F.R. § 1604.9(f) (1979). 

° 42 U.S.C. § 2000(e) et. seq. (1976). 

* Section 703(h) of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (1976). 
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ment is authorized by the EPA. The Equal Pay Act authorizes 
differences in wages based on factors other than sex.’ 

Specifically, the 1972 EEOC guidelines established the ‘‘equal 
benefits rule.” They state that “It shall be an unlawful employment 
practice for an employer to differentiate in pension benefits on the 
basis of sex.”* The EEOC has interpreted this statement as prohibit- 
ing a pension plan from paying different periodic benefits to simi- 
larly situated male and female employees because of the use of sex- 
segregated mortality tables. 

As previously stated, until 1978 the DOL’s Wage and Hour 
Administration and the EEOC were divided on the appropriate 
interpretation of the standard of equality. The Wage and Hour 
Administration was talking about equal benefits or equal contri- 
butions and the EEOC was insisting on equal benefits. In 1978, in 
the wake of the Manhart decision, the Wage and Hour Administra- 
tion proposed a new interpretation adopting the EEOC’s view.” 

Yet another federal agency, the Office of Federal Contract 
Compliance Program (“OFCCP”), which enforces Executive Order 
11246, as amended, regarding the requirements to be met by federal 
contractors, has been promulgating regulations regarding pension 
plans. The OFCCP originally followed the “either-or” approach of 
the DOL." Then, late last year, after many proposed regulations 
and hearings on various alternatives to ‘“‘either-or,” Assistant Sec- 
retary of Labor for Employment Standards, Daniel Elisburg, indi- 
cated that the OFCCP would issue new guidelines stipulating that 
any differential in employee retirement plans based on sex-based 
actuarial distinctions would be unlawful.” Thus, it appears that the 
OFCCP will require equal periodic benefits for similarly situated 
male and female employees of federal contractors. The OFCCP has 
now also apparently rejected the “either-or” concept, joining the 
Wage and Hour Administration and the EEOC. This is an important 
development for many colleges and universities. 

Various other federal agencies have added to the confusion in 
this area. Initially, President Ford tried to do something about the 
confusion among federal agencies enforcing equal opportunity leg- 
islation. He asked the EEOC Coordinating Council, a creature of 
Title VII, to look specifically into retirement benefits and make 
recommendations to him regarding uniform policy. Nothing was 
accomplished quickly. 





7 29 U.S.C. § 206(d) (i) (1976). 

* 29 C.F.R. § 1604.9(f) (1979). 

® EEOC Decision 74-118. 

Proposed 29 C.F.R. § 800.116(d); 43 Fed. Reg. 38,029-38,032 (Aug. 25, 1978). 
"' 29 C.F.R. § 800.116(d) (1979). 

'2 102 Las. REL. Rep. 212 (Nov. 12, 1979). 
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The Carter Administration came in promising to simplify fed- 
eral regulations in all areas. President Carter shepherded a reorga- 
nization plan through Congress which gave the EEOC responsibility 
for coordination of the enforcement of all equal employment op- 
portunity legislation. This plan went into effect on July 1, 1979. 

Effective July 1, 1979, the EEOC assumed responsibility for 
coordinating the enforcement of equal employment opportunity 
law, specifically responsibility for the enforcement of the Equal 
Pay Act, which had formerly been with the DOL. Nothing definitive 
has come of this to date. However, it is likely that some version of 
the “equal benefits rule” will remain as the standard. Certainly all 
the signs indicate that the movement is in this direction. 

To recapitulate, until 1972, all federal agencies with primary 
responsibility for the enforcement of equal employment opportunity 
law followed the “either-or’”’ rule. In 1972, the EEOC revised the 
sex-discrimination guidelines for Title VII and issued the “equal 
benefits rule,” creating conflict among the agencies. Since 1978, it 
appears that we are closer to uniformity and that some version of 
the “equal-benefits rule” will emerge as the standard. 


The Courts 


At the same time that the federal agencies were grappling with 
the question of equality, or the lack of it, in the area of retirement 


plans, the courts also were confronted with the issue. One of the 
harder questions before the courts dealt with the requirements of 
Title VII vis-a-vis retirement plans. Can a retirement plan which, 
based on sex segregated mortality tables, has either (1) unequal 
periodic benefits for similarly situated male and female employees 
and equal contributions or (2) unequal contributions resulting in 
equal periodic benefits, pass muster under Title VII? 

In April, 1978, the Supreme Court handed down its decision in 
the case of the City of Los Angeles Department of Water and Power 
v. Manhart.’* This case resolved the question with regard to unequal 
contributions and equal periodic benefits. It did not deal with the 
issue of unequal periodic benefits resulting from equal contribu- 
tions. 

Manhart was a class action brought under Title VII. It involved 
an employer-operated pension fund maintained by the City of Los 
Angeles. The plan recognized that women as a group live longer 
than men. Therefore, in order to generate equal monthly benefits, 
the plan required women to contribute more than comparably 
situated men. As a consequence, a woman had less take home pay 
than her male colleague. 





'S 435 U.S. 702 (1978). 
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The Supreme Court held that it is a violation of Section 
703(A)(I) of Title VII for any employer to require female employees 
to make larger contributions than male employees to an employer- 
operated pension fund even though the Court recognized that 
women as a Class live longer than men. The Court stated that 
despite its acceptance of the actuarial soundness of the tables, Title 
VII requires a focus on individuals and individual risks. The City 
could not view individuals as members of a proscribed class despite 
valid assumptions about the class. 

In Manhart, the City of Los Angeles argued that the Bennett 
Amendment to Title VII saved the plan from violating the Act; that 
is, the City argued that the distinction was based on a factor other 
than sex—longevity. The Court rejected this argument as it did the 
cost justification argument. The Supreme Court held that the City 
had presented no persuasive evidence on the longevity issue. It also 
stated that, since Title VII contained no “cost justification” defense, 
the fact t*. st women’s pension benefits are more expensive than 
men’s was irrelevant. 

It should be noted that no private insurance company was 
involved in the administration of the plan or payment of benefits in 
Manhart. The employer operated a self-insured plan. It should also 
be noted that Manhart involved a defined benefit plan, as opposed 
to a defined contribution plan. Women were required to put in more 
money to get the same monthly benefits. The question of the legality 
of equal contributions resulting in unequal monthly benefits was 
not answered. 

The Supreme Court specifically stated, “Although we conclude 
that the Department’s practice violated Title VII, we do not suggest 
that the statute was intended to revolutionize the insurance and 
pension industry. All that is at issue today is a requirement that 
men and women make unequal contributions to an employer-op- 
erated pension fund.”* 

In terms of relief, the Court noted that the City had already 
changed the plan prospectively. On retroactive relief, the Court 
stated that Title VII does not require a district court to grant 
retroactive relief. Title VII provides that the court “... may enjoin 
the discrimination and order such affirmative action as may be 
appropriate, which may include, but is not limited to, reinstatement 
with or without back pay ... or any other equitable relief as the 
court may deem appropriate.” 

Citing the complexity of the issue, the confusion of the law, the 
good faith of the administrators, the consequences of pension plan 
insolvency, etc., the Court held that “ ... the rules that apply to 





' Id. at 717. 
© 42 U.S.C. § 2000e-5(g) (1976). 
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these funds should not be applied retroactively unless the legislation 
has plainly commanded that result.””® It stated that there are “spe- 
cial dangers” in giving retroactive effect to Title VII awards in this 
area. ‘ 

Many commentators felt that the Supreme Court intended its 
holding in Manhart to be interpreted narrowly; that is, it did not 
intend to extend it to private insurers and other kinds of plans. 
However, other commentators, and the EEOC, felt differently. They 
saw Manhart as having broad application to retirement plans using 
sex-based actuarial tables, whether defined benefit or defined con- 
tribution and whether self-insured or purchased from a private 
insurer. 

However, the question of whether unequal periodic benefits 
resulting from equal contributions are lawful has yet to be finally 
decided. At present, eight cases concerning this issue are being 
litigated against Teachers Insurance and Annuity Association-Col- 
lege Retirement Equities Fund (“TIAA-CREF”) and other cases 
raising similar issues have been decided against non-university 
employers.'* 

Approximately 3,100 institutions of higher education and 
600,000 individuals participate in the TIAA-CREF retirement pro- 
gram. TIAA is a non-profit, legal reserve life insurance company 
operating nationwide. It was founded in 1918 by the Carnegie 
Foundation for the Advancement of Teaching. Eligibility for the 
plans is limited to educational and research organizations. CREF 
was organized in 1952, as a companion organization, to permit 
diversification into common stock. TIAA provides fixed dollar 
annuities while CREF provides variable annuities. 

TIAA-CREF has always offered special features important in 
the academic world. Most significantly, its benefits have always 
been “portable.” A participant may move his or her plan with him 
or her, from institution to institution, with no loss of benefits. Each 
participant holds an individual contract directly with TIAA-CREF 
which is immediately vested and fully funded. 

In most cases, both the employer and the employee contribute 
to the TIAA-CREF plans. The contributions are identical for men 
and women similarly situated—the same percentage of salary. How- 
ever, TIAA-CREF, and virtually every other insurance company 
offering this type of plan, has used sex-segregated mortality tables 
in determining the benefits purchased with the contributions made. 





'° 435 U.S. at 721. 

"Id. at 722. 

' See, e.g., E.E.O.C. v. Colby College, 589 F.2d 1139 (1st Cir. 1978); Norris v. Arizona 
Governing Comm'n, 486 F.Supp. 645 (D.Ariz. 1980); Peters v. Wayne State Univ., 476 F.Supp. 
1343 (E.D.Mi. 1979); Sobel v. Yeshiva Univ., 477 F.Supp. 1161 (S.D.N.Y. 1979); and Reilly v. 
Robertson, 360 N.E.2d 171 (Ind. 1977), cert. denied 434 U.S. 825 (1977). 
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As a result, women, who as a class have a greater life expectancy 
than men, have traditionally received smaller monthly benefits than 
male participants of the same age, salary, rate of contribution and 
years in the plan. Women are expected to receive such payments 
over a longer period of time. 

Three of the cases proceeding against TIAA-CREF are of par- 
ticular significance at this time: EEOC v. Colby College and TIAA- 
CREF; Spirt v. TIAA-CREF and Long Island University;”° and 
Peters v. Wayne State University and TIAA-CREF.”' 

In the Colby case, the EEOC itself brought suit against Colby 
as a result of a sex discrimination charge filed by a female employee. 
The EEOC alleged that because women’s periodic income benefits 
payable under the TIAA-CREF plan were smaller than those of 
comparable male employees, women were being discriminated 
against under Section 703(A)(1) of Title VII. The amount of those 
payments was determined on the basis of sex segregated mortality 
plans. TIAA-CREF was named as a party interested in the outcome 
of the litigation under Rule 19(a) of the Federal Rules of Civil 
Procedure. 

On October 27, 1977, (pre-Manhart), the District Court for the 
Southern District of Maine observed that the value of the male and 
female employees’ contracts were equal because of the different 
longevity experience of men and women. It held that there was no 
unlawful discrimination and granted the defendants’ motion for 
summary judgment. The EEOC appealed to the First Circuit. Along 
came Manhart. 

In December, 1978 (eight months after the Supreme Court's 
decision in Manhart), the Court of Appeals reversed and remanded 
the case to the District Court for full development of the record. In 
so doing, the Court outlined some of the problems inherent in 
applying Manhart to Colby: Will the employer have to “top up” 
(give each individual the same periodic benefits males previously 
received) to avoid breach of contract actions by male employees? If 
employers “top up” and make larger contributions for females, are 
they not then getting greater compensation than their male col- 
leagues in violation of the EPA and Title VII? Even if the rates on 
uni-sex tables are somewhere in the middle—males supplementing 
females—doesn’t each female end up with a contract worth more 
than her male counterpart? 

The First Circuit refused to answer these questions or to say 
that Manhart clearly applied to insured plans where the employer 
made equal contributions on behalf of all its employees. This case, 
having been remanded, has been tried before Judge Gignoux in the 





'’ 439 F.Supp. 631 (D.Me. 1977), rev’d and rem’d, 589 F.2d 1139 (1st Cir. 1978). 
*” 416 F.Supp. 1019 (1976); reh. den., 475 F.Supp. 1298 (S.D.N.Y. 1979). 
*! 476 F.Supp. 1343 (E.D.Mi. 1979). 
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District Court. The trial, which lasted more than three weeks, was 
completed on November 7, 1979. No decision has yet been rendered. 
The second case, Spirt v. TIAA-CREF and Long Island Univer- 
sity (“LIU”), is the one with which I am most familiar. In Spirt, on 
August 9, 1979, Judge Ward in the District Court for the Southern 
District of New York ruled that the lower periodic benefits paid to 
female employees based on TIAA-CREF’s use of sex-segregated 
mortality tables, violated Title VII of the Civil Rights Act of 1964. 
The decision did not result from a trial, but rather from cross- 
motions for summary judgment based on a set of stipulated facts. 

The facts are as follows: LIU has a TIAA-CREF retirement 
program for its employees. TIAA provides fixed dollar annuities. 
CREF provides variable annuities. LIU and the employee each 
contribute 5% of the first $4,800 of yearly salary. Thereafter, the 
employee’s contribution remains the same and the employer's con- 
tribution rises to 11%. Participation of tenured faculty is mandatory. 
The plaintiff, Diana Spirt, is a tenured faculty member who has not 
retired as yet and, therefore, has not begun to receive annuity 
payments. TIAA-CREF will use sex-segregated tables in calculating 
her benefits upon retirement. 

On the basis of these facts, Judge Ward granted plaintiff's 
motion for summary judgment against LIU. The Court enjoined LIU 
from making contributions on behalf of its employees and from 
requiring its employees to contribute to any plan that uses sex- 
based mortality tables in calculating periodic annuity payments. 
The court, citing Manhart’s admonition regarding the complexities 
in amending a major pension plan, delayed the enforcement of its 
injunction against LIU until June 1, 1980. 

The plaintiff's motion for summary judgment against TIAA- 
CREF was granted as to CREF and denied as to TIAA because the 
court found TIAA exempt from Title VII under the McCarran- 
Ferguson Act. 

The McCarran-Ferguson Act provides in pertinent part that: 


No act of Congress shall be construed to invalidate, impair or supersede 
any law enacted by any state for the purpose of regulating the business of 
unless such act specifically relates to the business of insur- 


This issue was not argued in Manhart because of the absence of a 
private insurer. 
In Spirt, Judge Ward stated, 


The activity challenged in the instant case—the use of sex-segregated 
mortality tables in the computation of annuity benefits—is an integral 





15 U.S.C. § 1012(b) (1976). 
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part of the relationship between the insurance company and the policy- 
holder and specifically centers on the type of policy which can be issued. 


As such, it would appear to fall squarely within the ‘business of insur- 
ante’.... 


However, Judge Ward went on to say that the word “insurance” 
implies some investment risk-taking on the part of the insurance 
company. He found that CREF, which offers variable annuities and 
assumes only the risk of mortality, is not in the business of insur- 
ance, and, therefore, not covered by the McCarran-Ferguson Act 
and not exempt from Title VII. TIAA which is a fixed annuity 
company was held to be in the business of insurance and outside 
the reach of Title VII. Consequently, only CREF was enjoined from 
using sex-based mortality tables in calculating the amount of 
monthly annuity benefits to which plaintiff and other deferred 
annuitants are entitled. This injunction is effective May 1, 1980. It 
is ironic that LIU was enjoined from dealing with both CREF and 
TIAA. 

The defendants also argued that Title VII only prohibits dis- 
crimination by an “employer” and that if there was any discrimi- 
nation, it was not by an “employer” since the educational institu- 
tion, LIU, did not operate the plan. The plans were purchased 
individually from TIAA-CREF. LIU argued that it merely forwarded 
equal male-female contributions to TIAA-CREF and it was TIAA- 
CREF, in its individual contractual relationship with its annuitants, 
that was using the possibly discriminatory sex-segregated tables to 
calculate benefits. TIAA-CREF argued that in any common sense 
reading of the term, it was not the annuitants’ “employer” either. 
Again, because of the absence of a private insurer, this issue was 
also not argued in Manhart. 

The Court found that the relationship between the institution 
and the company, whether it be principal/agent or something else, 
was too close to enable each to escape by pointing to the other. 
Judge Ward said, 


Educational institutions such as LIU have delegated their responsi- 
bility for and control over employee annuity plans to TIAA and CREF. To 
hold that discrimination in that aspect of employee compensation cannot 
be fully remedied under Title VII because of such delegation would impair 
the effectiveness of the Act.” 


Judge Ward held that both LIU and TIAA-CREF were employers 
under the Act. Each controlled some aspect of the individual’s 
compensation. 

CREF petitioned the District Court for re-argument in Spirt 





3 475 F.Supp. 1298, 1302 (S.D.N.Y. 1979). 
*4 Id. at 1308. 
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because of the conflict between Judge Ward’s statement that his 
relief was “purely prospective’ and the actual effect of his enjoin- 
ing CREF from using sex-based mortality tables in calculating 
annuities. CREF said that the injunction should apply only to 
calculations made in respect of post-May 1, 1980, contributions— 
rather than to all computations made after May 1, 1980, despite the 
date of the contribution. CREF said that the unintended retroactive 
effect operated to impair the legal and equitable rights of male 
deferred annuitants who had a contractual right to the use of sex- 
based tables for pre-May 1, 1980, contributions. The District Court 
denied CREF’s motion stating that the males’ claim would be barred 
by the doctrine of impossibility of performance. The case is on 
appeal to the Court of Appeals, 2nd Circuit. 

Shortly after the Spirt decision was rendered, the U.S. District 
Court for the Eastern Division of Michigan handed down its deci- 
sion in Peters v. Wayne State University and TIAA-CREF, the facts 
of which are very similar to Spirt. 

Peters was a Class action brought by plaintiffs on behalf of all 
past and present female employees who participated in the TIAA- 
CREF defined contribution plan. They sued WSU and TIAA-CREF. 
Under the plan, the employees contributed 5% of salary; WSU 
contributed 10%. Contributions were the same for males and fe- 
males. However, because of TIAA-CREF’s use of sex-segregated 
mortality tables and the greater longevity of women as a group, the 
equal contributions resulted in smaller monthly payments for fe- 
males. 

As in Spirt, the most significant issue was whether the use by 
TIAA-CREF of sex-segregated mortality tables violated Title VII. 
Judge DeMascio held that TIAA-CREF’s defined contribution plan 
violated Title VII and enjoined TIAA-CREF and the University 
from continuing the TIAA-CREF retirement plan in its present 
form. The decision was rendered almost two years after trial. 

In coming to its decision, the Court relied heavily on Manhart. 
It also rejected the argument made in Peters, as in Spirt, regarding 
the concept of an “employer.” Judge DeMascio stated, 


The ties between WSU and TIAA-CREF are too great to allow them 
to each deny liability on account of the actions of the other. The sole 
reason for TIAA's existence is to service institutions of higher education 


The Peters court, as opposed to the Spirt court, found neither 
TIAA nor CREF in the “business of insurance” and exempt from 
Title VII under the McCarran-Ferguson Act. The Court reasoned 





5 Id. at 1315. 
*6 476 F.Supp. 1343, 1350 (E.D.Mi. 1979). 
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that TIAA-CREF’s relationship with its annuitants differed from 
the usual insurance company-policyholder relationship. It noted 
that TIAA-CREF was incorporated as an educational service orga- 
nization and stated that TIAA-CREF and the institutions it services 
are so intertwined that TIAA-CREF more resembles an employer 
than a traditional insurance company. It also stated, without elab- 
oration, that neither TIAA nor CREF take any investment risk. 
Therefore, the District Court in the Eastern Division of Michigan 
found both TIAA and CREF subject to Title VII and in violation of 
it. 

In terms of relief, Judge DeMascio concluded that on the record 
before him, he could come to no conclusion regarding an award of 
monetary damages for the post-Manhart period. He asked that 
further proof be taken on that issue, clearly indicating that retro- 
active relief, at least to April, 1978, was possible. He rejected the 
notion of a monetary award for the pre-Manhart period. 

In each of the cases discussed—Colby, Spirt and Peters—the 
courts acknowledged the actuarial soundness of the sex-segregated 
tables and rejected the defendants arguments regarding the factual 
distinctions between the case at bar and Manhart. Specifically, they 
saw no significance in the involvement of a private insurer and a 
defined benefit plan. One wonders if the outcomes would have been 
different if TIAA-CREF were not so wed to the educational insti- 
tutions. 

In each of these cases, the court seemed more concerned with 
the social implications of the clash between the individual focus of 
Title VII and the group concept of insurance. The courts paid little 
attention to the Supreme Court’s statement regarding the dangers 
of retroactivity in the pension area and its intention not to revolu- 
tionize the insurance and pension industry. 

However, clearly, these cases are changing insurance company 
practices. On December 18, 1979, TIAA-CREF announced that it 
was sceking New York State Insurance Department approval of a 
merged-gender or uni-sex mortality table for use in calculating 
TIAA-CREF annuities. The new tables were only to apply to an- 
nuity benefits (or that portion of them) resulting from contributions 
made after the adoption of the new tables. The change was not 
intended to affect persons currently receiving annuities or the 
caiculation of annuity benefits (or that portion of them) based on 
contributions made before the adoption of the new table. The uni- 
sex table was scheduled to go into effect mid-summer of this year.” 





*? Editor's note: After approving TIAA-CREF'’s initial unisex proposal, on January 27, 
1981, the superintendent of the New York State Department of Insurance rejected a financially 
more favorable revised merged gender proposal. The superintendent ruled even the prospec- 
tive application of merged gender mortality tables to determine future benefits from future 
premiums for persons not yet retired would violate TIAA-CREF’s deferred annuity contracts 
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TIAA-CREF Chairman Thomas Edwards stated, 


This decision results from the weight of opinion from recent judicial, 
legislative and regulatory developments, and from concerns of our own 
participating institutions. What's happening is that today’s social pres- 
sures are taking precedence over using the known differences in male and 
female life expectancies for determining retirement benefits ... 

The idea of changing from sex-distinct mortality tables to equal 
periodic benefits for equal contributions has been a matter of much 
controversy in and out of the pension and insurance industry for many 
years. There are still court cases pending and questions to be answered 
by Federal Agencies. But now, when participating institutions sum up: 


—recent court decisions involving TIAA-CREF and other pension 
plans, 

—findings by state civil rights agencies, 

—benefit requirements in state and federal legislation, and 

—the new policy directives expected for Equal Pay Act compliance 
and for institutions to qualify for federal funds. 


they and their national associations see compelling reasons for using 
merged-gender mortality tables in their pension plans.” 


TIAA-CREF has become a pioneer—albeit an unwilling one— 
in the insurance industry. Although the move to uni-sex tables for 
contributions made and annuities calculated after the effective date 
of the tables, would be a significant change, it does not meet the 
requirements of the decisions in Spirt and Peters. TIAA-CREF 


would still be using sex-based actuarial tables to calculate benefits 
based on contributions made before the effective date of the new 
table. The injunctions against LIU and WSU preventing contribu- 
tions to TIAA-CREF have not been lifted. These appeals should be 
watched closely. Also, the issue of the retroactive effect of the court 
orders, whether intended or inadvertent, remains very troublesome 
and has not yet been squarely confronted. 

There are many open issues. To mention a few: Will employers 
feel obliged to make additional contributions on behalf of their 
[female] employees to bring everyone up to the level of periodic 
benefits previously expected by the men? Will unions demand this? 
Do employers have to do this to avoid violating the section of the 
EPA which forbids lowering anyone’s pay to remedy past discrim- 
ination? What are the consequences for the life insurance industry? 
Will male-deferred annuitants complain of impairment of their 
equitable and contractual rights? Will the older female employee 





and New York State law. The EEOC filed suit February 13, 1981, seeking an order requiring 
the superintendent to approve the revised TIAA-CREF proposal. The chair of the EEOC also 
signed on February 9, 1981, new administrative charges against TIAA-CREF and ten colleges. 


** Edwards, Thomas C., Chairman of the Board, TIAA-CREF, Press Release dated 
December 18, 1979. 
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benefit from these changes? If so, who will pay for this—the 
institutions or the men? 

Where we go from here depends a great deal on the EEOC. 
Will they move on the issues of retroactivity and “topping up”? The 
parties to these cases are talking. However, it is my opinion that 
TIAA-CREF will not settle one case without the others. They will 
stand together. 

In some form, uni-sex tables seem to be the wave of the future 
for the insurance and pension industry. The form they will ulti- 
mately take remains a question. Perhaps one day uni-sex tables will 
be an accepted part of “the scene” and will seem as uncontroversial 
to us as “equal pay for equal work.” 





AAMC v CAREY 


BRIEFS IN SUPPORT OF A MOTION TO ENJOIN ENFORCEMENT OF NEW 
YORK’S STANDARIZED TEST DISCLOSURE LAW 


BY JOYCE E. Reback and Carl W. VoGT 


Only July 13, 1979, New York’s Governor Carey signed into law 
the nation’s first status requiring that test agencies disclose all 
studies relating to standardized tests, as well as the tests them- 
selves—the latter to be made public 30 days after the test scores are 
released. The Association of American Medical College (“AAMC”), 
whose Medical College Admission Test (“MCAT”’) is specifically 
covered by the law, determined that the MCAT could not be offered 
under conditions of disclosure as mandated by the State of New 
York. Among the reasons for this determination was the specificity 
of the MCAT’s design: disclosure would result in the exhaustion of 
questions for the highly subject-specific science portions of the 
MCAT. Another reason related to AAMC’s quality control mea- 
sures: disclosure would severely impair AAMC’s ability to ensure 
its members that scores on tests administered at different times 
would be comparable. Still other reasons involved the format of the 
MCAT and rate of question development: AAMC’s capacity to test 
new questions in field trials was already stretched to the limit. 

Accordingly, AAMC filed a complaint and motion for prelimi- 
nary injunction in the U.S. District Court for the Northern District 
of New York seeking declaratory and injunctive relief against en- 
forcement of the disclosure requirements Civil Action No. 79-CV- 
730 (N.D.N.Y 1979). In addition to asserting numerous constitutional 
violations, AAMC, whose tests and studies are copyrighted, asserted 
violations of the federal Copyright Act, on the grounds that the 
massive and unauthorized dissemination contemplated under the 
testing law and the New York Freedom of Information Law would 
violate AAMC’s exclusive rights to reproduce, distribute, and dis- 
play its copyrighted works. AAMC also asserted that the testing 
law is preempted both by the federal Copyright Act and by the 
Supremacy Clause of the U.S. Constitution. On January 21, 1980 the 
Court granted AAMC’s motion for a preliminary injunction, pro- 
hibiting New York officials from enforcing the disclosure provisions 
against AAMC, pending a determination on the merits of its case. 

The following are edited versions of AAMC’s Memorandum in 
Support of its Motion for Preliminary Injunction and AAMC’s 
Reply to Defendant’s Supplemental Opposition to the motion. Carl 
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W. Vogt and Joyce E. Reback of Fulbright & Jaworski, Washington, 
D.C. wrote the briefs and argued the motion, with Joseph A. Keyes, 
Jr., counsel for AAMC. Carroll J. Mealey, of DeGraff, Foy, Conway, 
Holt-Harris & Mealey, Albany, N.Y., served as local counsel. 


Memorandum in Support of Motion for Preliminary Injunction 


Introduction 


In this action, plaintiff seeks a declaratory judgment that sec- 
tions 341 and 342 (‘the disclosure provisions”) of the New York 
State Education Law (‘the Act” or “the Standardized Testing Act”’) 
are unconstitutional and invalid as they apply to plaintiff's New 
Medical College Admission Test (“MCAT”) and to any unpublished 
studies, evaluations, and reports pertaining to the MCAT and pre- 
pared by plaintiff or under its supervision. Plaintiff also seeks a 
permanent injunction to prevent defendants from enforcing the 
disclosure provisions with respect to the MCAT and to any MCAT- 
related studies. 


I. STATEMENT OF FACTS 
A. The MCAT and the MCAT-Related Studies 


Plaintiff is the Association of American Medical Colleges 
(“AAMC”), a non-profit educational association, the purpose of 


which is the advancement of medical education and health care in 
the United States. As part of its regular practices, plaintiff creates, 
and causes to be created, the MCAT and various published and 
unpublished studies, evaluations, and reports pertaining thereto. 

The purpose of AAMC’s testing program is to provide medical 
school admission committees with a measure of academic achieve- 
ment administered to all examinees under equivalent conditions. 
Affidavit of James B. Erdmann, Ph.D. (“Erdmann Aff.’’) at J 3. The 
present version of the MCAT was initially administered in the 
spring of 1977. Its formal planning began in 1973, upon the recom- 
mendation of AAMC’s member institutions. Id. at § 6. 

AAMC desired a test that would not only reflect common 
entry requirements for medical school, but would assess the under- 
standing of concepts and their application, rather than isolated 
facts. In addition, AAMC desired to eliminate the pressure on 
premedical students to take advanced science courses for the sole 
purpose of doing well on the MCAT and to enhance the opportunity 
for each examinee to be exposed to similar course content. Id. at 
7. Accordingly, AAMC devised the science portion of the MCAT to 
be limited to concepts covered in introductory courses in biology, 
general chemistry, organic chemistry, and physics, and mandated 
that the subtopics to be examined within each science discipline be 
made available to potential examinees. Id. 
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In connection with its sponsorship of the MCAT, AAMC pre- 
pares, and causes to be prepared, confidential, unpublished studies, 
evaluations, and reports pertaining to the test. Included among such 
reports are studies of MCAT performance by students from a 
particular undergraduate institution or medical school, and evalua- 
tions of examinee performance on individual test questions. Id. at 
4 § 17-19. 


B. The Standardized Testing Act 


The Sandardized Testing Act was signed into law on July 13, 
1979 and scheduled to take effect on January 1, 1980. By its terms, 
the Act applies to any “test agency” that sponsors a test “given at 
the expense of the test subject and designed for use or used in the 
process of selection for post-secondary or professional school ad- 
missions.” § 340(1). The MCAT is specifically designated as a 
“standardized test’. Id. Accordingly, AAMC, as sponsor of the 
MCAT, is a ‘“‘test agency” within the meaning of § 340(4) of the Act. 

The Act requires, among other provisions, that whenever a test 
agency prepares, causes to have prepared or provides the data 
which are used in any study, evaluation or statistical report pertain- 
ing to a test, the study, evaluation, or report must be filed with the 
Commissioner of Education of the State of New York (the “Com- 
missioner”’). § 341(1). Within thirty days after the results of the test 
are released, the test agency is required to file with the Commis- 
sioner a copy Of, inter alia, all test questions used in calculating the 
examinee'’s raw score and corresponding acceptable answers to 
those questions. § 342(1). In addition, after the test has been filed 
with the Commissioner, and upon the request of the individual 
examinee, the test agency is required to send to the examinee a 
copy of, inter alia, the test questions used in determining his raw 
score and the examinee’s individual answer sheet together with a 
copy of the correct answer sheet to the same test with questions 
counting toward the examinee’s raw score so marked. § 342(2). 

All documents filed with the Commissioner become “public 
records.” § § 341(3), 342(4). As such, they are subject to disclosure 
under the New York Freedom of Information Law (“FOIL”), N.Y. 
PuBLIC OFFICERS LAW § 84 et seq. (McKinney). Under the FOIL, 
the Commissicner is required to make all “public records” available 
to the public for inspection and copying. Id. at § 87(2). In addition, 
he is required, upon written request, to reproduce reasonably de- 
scribed “‘public records” and to provide a copy to anyone who pays, 
or offers to pay, a prescribed fee. Id. at § 89(3). A test agency that 
violates any section of the Act is liable for a civil penalty of not 
more than five hundred dollars for each violation. § 346 of the Act. 
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Il. ARGUMENT 


Two tests for preliminary relief have been applied in the Second 
Circuit. A preliminary injunction will be issued upon a showing of 
probable success on the merits, plus irreparable harm, or a showing 
of sufficiently serious questions going to the merits to make them a 
fair ground for litigation, a balance of hardships tipping in plaintiff's 
favor, and irreparable harm. Sonesta Hotels Corp. v. Wellington 
Association, 483 F.2d 247, 250 (2d Cir. 1973); Triebwasser & Katz v. 
American Telephone & Telegraph Co., 535 F.2d 1356, 1359 (2d Cir. 
1976). When copyright infringement is claimed, the standard for 
irreparable harm is not as rigorous as it is in other cases: “[P]laintiff 
need only make a prima facie showing of his ownership of the 
copyright, defendant’s infringement of it, and some proof of irrep- 
arable harm, but in less detail than is ordinarily required.” Herbert 
Rosenthal Jewelry Corp. v. Zale Corp., 323 F. Supp. 1234, 1237 
(S.D.N.Y. 1971). 


A. AAMC is Likely to Succeed on the Merits of its Complaint, 
and, at a Minimum, Has Presented Sufficiently Serious 
Questions Going to the Merits to Make Them Fair Ground 
for Litigation. 


1. AAMC Has Demonstrated a Prima Facie Case of Copy- 
right Infringement. 


In order to establish a prima facie case of infringement, p!aintiff 
must demonstrate ownership in the copyright and a violation of his 
exclusive rights under the Copyright Act. 17 U.S.C. § 501(a) (1976). 


a. AAMC Owns the Copyright in the MCAT Test Forms, 
the Test Questions, the Related Studies, and in the 
exclusive Rights Thereunder. 


The test forms, the test questions, and the studies are copy- 
righted upon their creation under the Federal Copyright Act of 1976, 
17 U.S.C. § 101 et seq (1976). As the sole proprietor of these works, 
AAMC has the exclusive right “to do and to authorize” their 
reproduction, distribution, and public display. Id at §§ 106(1), (3), 
and (5). 

Since the administration of the April 1978 MCAT, AAMC has 
registered every test form with the Copyright Office and has re- 
ceived the available certificates of registration for such test forms. 
Such certificates constitute prima facie evidence of the validity of 
AAMC’s copyright and of the facts stated in the certificates. Id. at 
§ 409(b); Herbert Rosenthal Jewelry Corp. v. Grossbardt, 428 F.2d 
551 (2d Cir. 1970). In accordance with its regular practices, AAMC 
will register all 1980 test forms, which will contain both new 
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material and material covered by existing registration certificates.’ 
Erdmann Aff. at § 23. 


b. Defendants Threaten to Infringe AAMC’s Copyright in 
the MCAT Test Forms and in AAMC’s Exclusive 
Rights Thereunder. 


The Copyright Act provides that “[a]nyone who violates any of 
the exclusive rights of the copyright owner ... is an infringer of the 
copyright.” 17 U.S.C. § 501 (a) (1976). Pursuant to the disclosure 
provisions of the Standardized Testing Act, defendants will infringe 
AAMC’s copyright in the following manner: 


(1) Defendants Will Compel AAMC to Reproduce and 
Distribute Copyrighted Test Forms and Questions. 


The Copyright Act explicity grants to every copyright owner 
the exclusive right to engage in the reproduction and distribution of 
its copyright works. 17 U.S.C. § 106 (1976). Included in this grant is 
‘the fundamental right” to prevent, or to refuse to exercise, such 
activities See 1 Nimmer, Copyright § 2.18 at 2-195 (1979). 

A copyright owner has the right to dispose of his copyright on 
such terms as he sees fit “or he may decline to dispose of it on any 
terms. He has an individual right of exclusive enjoyment similar to 
that of a patentee of an invention.” Remick Music Corp. v. Interstate 
Hotel Co., 58 F. Supp. 523, 542 (D. Neb. 1944), aff'd on other grounds, 
157 F. 2d 744 (7th Cir. 1946), cert. denied, 329 U.S. 809 (1947). A 
copyright owner “has a right to [transfer] or withhold from [trans- 
fer] the matter of and the rights under the copyright. He cannot be 
made to [transfer] his product unless he wishes to.” Buck v. Gibbs, 
34 F. Supp. 510, 517 (N.D. Fla. 1940), reversed on other grounds sub 
nom. Watson v. Buck, 313 U.S. 387 (1941). 





' Registration of the MCAT is made pursuant to 37 C.F.R. § 202.20(c)(2)(ii) (1979): 


In the case of any secure test, the Copyright Office will return the deposit to the 
applicant promptly after examination: Provided that sufficient portions, descrip- 
tion, or the like are retained so as to constitute a sufficient archival record of the 
deposit. 


A “secure test” is defined as: 


a nonmarketed test administered under supervision at specified centers on specific 
dates, all copies of which are accounted for and either destroyed or returned to 
restricted locked storage following each administration. For these purposes a test 
is not marketed if copies are not sold but it is distributed and used in such a manner 
that ownership and control of the copies remain with the test sponsor or publisher. 


37 C.F.R. § 202.20(b) (4) (1979). 

The MCAT is a “secure test,” in that detailed security procedures govern test booklet 
assembly, printing, and distribution to test centers. In addition, examinees must undergo 
strict security measures for admission to test centers and during the administration of the 
test. Copies of test booklets are accounted for and are either destroyed or returned to locked 
storage following each administration. Erdmann Aff. at § 22. 
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As the court stated in United States v. Wise, 550 F.2d 1180, 1186 
(9th Cir.), cert. denied, 434 U.S. 9929 (1977), “it is clear that any act 
which is iaconsistent with the exclusive rights of the copyright 
holder ... constitutes infringement.” Compelling AAMC to repro- 
duce and distribute its copyrighted works is inconsistent with the 
exClusive rights granted to AAMC under § 106 of the Copyright Act 
and, accordingly, constitutes infringement of AAMC’s copyright. 


(2) Defendants will Engage in Unauthorized Repro- 
duction, Distribution, and Public Display of 
AAMC’s Copyrighted Test Forms and Questions. 


First, the Copyright Act grants to every copyright owner the 
exClusive right to reproduce his work in “copies.” 17 U.S.C. § 106(1). 
Under § 89(3) of the New York FOIL, the Commissioner is obligated 
to reproduce all test forms filed pursuant to § 342(1) of the Stan- 
dardized Testing Act. Such unauthorized reproduction of AAMC’s 
copyrighted work infringes the exclusive right guaranteed to AAMC 
by § 106(1). 

Second, the Copyright Act grants to every copyright owner 
the exclusive right to distribute copies of his work to the public “by 
sale or other transfer of ownership, or by rental, lease, or lending.” 
17 U.S.C. § 106(3) (1976). Under § 89(3) of the FOIL, the Commis- 
sioner is required to provide a copy of the test forms to anyone who 
requests such materials and tenders, or offers to tender, a prescribed 
fee. Such dissemination to the public constitutes a “distribution” 
and, because it is not authorized by the copyright owner, infringes 
the exclusive right guaranteed to AAMC by § 106(3). 

Finally, the Copyright Act grants to every copyright owner the 
exclusive right to display the copyrighted work publicly. 17 U.S.C. 
§ 106(5) (1976). To display a work “publicly” means, inter alia, “to 
display it at a place open to the public or at any place where a 
substantial number of persons outside of a normal circle of a family 
and its.social acquaintances is gathered.” Id. at § 101. Under § 87(a) 
of the FOIL, the Commissioner is required to make the MCAT test 
forms available for public inspection, thereby engaging in a “public 
display” under the Copyright Act. Such unauthorized display to 
members the public infringes the exclusive right guaranteed to 
AAMC by § 106(5). 


(3) Defendants Will Cause and Contribute to the Un- 
authorized Reproduction, Distribution, and Public 
Display by Others. 


The Copyright Act not only gives copyright owners the exclu- 
sive right to reproduce, distribute, and display publicly their copy- 
righted works, but gives them the exclusive right ‘‘to authorize” 
such activities, thus prohibiting both “contributory” and “direct” 
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infringement. H.R. Rep. No. 1476, 94th Cong., 2d Sess. 61 (1976). A 
contributory infringer is one “who, with knowledge of the infringing 
activity, induces, causes or materially contributes to the infringing 
conduct of another.’’ Gershwin Publishing Corp. v. Columbia Artists 
Management, Inc., 443 F.2d 1159, 1162 (2d Cir. 1971). 

Two factors are thus necessary to establish contributory in- 
fringement: (1) knowledge that the activity is infringing and (2) 
material contribution to the infringing conduct of another. Both are 
satisfied under the facts of this case. The Commissioner’s knowl- 
edge that the disclosure provisions will result in infringing activity 
is a matter of public record. In a memorandum urging that Governor 
Carey not approve legislation affecting standardized testing, the 
State Education Department pointed out that reproduction and 


distribution of test materials were prohibited under the copyright 
law. 


All such [test] items are copyrighted and, therefore, the only access to 
such materials would be available through personal inspection at the 
Education Department. No reproduction of these items would be permitted 
and therefore, no general distribution ... Testees are legally restricted 
from producing the materials for anyone else. 


Memorandum from Robert D. Stone to Counsel to the Governor, 
July 12, 1979 (emphasis added).” 

The second requirement—inducement or material contribution 
to the infringing activity—is also satisfied. The Commissioner is 
compelled under §§ 87(2) and 89(3) of the FOIL to make the test 
forms available to the public for inspection and reproduction. Ac- 


cordingly, he must be held liable under the Copyright Act as a 
contributory infringer. 


2. The Disclosure Provisions are Expressly Preempted by 
Section 301(a) of the Copyright Act. 


Section 301(a) of the Copyright Act provides in pertinent part 
“{ajll legal or equitable rights that are equivalent to any of the 
exclusive rights within the general scope of copyright ... are 
governed exclusively by this title.” 17 U.S.C. § 301(a) (1976). The 
disclosure provisions conflict with the federal statute by purporting 
to “govern” the exercise of exclusive rights granted under the 
Copyright Act and by imposing substantial limitations on AAMC’s 


* AAMC has no reason to believe, however, that the Commissioner will not :eproduce, 
distribute, and display these works as previously discussed. Under § 89(3) of the FOIL, the 
Commissioner has no discretion not to reproduce and release documents that do not fall 
within the FOIL's explicit exemptions. Moreover, the legislative history of the Act contem- 
plates that tests filed with the Commissioner would enjoy wide distribution. See, e.g., Debate 
of the Senate of the State of New York, June 14, 1979 (remarks of Senator Bernstein: “... this 
bill ... is an extension of the Freedom of Information Law’’) at 5405. 
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exercise of its exclusive rights. Accordingly, the disclosure sections 
are expressly preempted by § 301(a). 

Prior to the enactment of §301, a dual system of copyright was 
in effect in the United States. Unpublished works were protected 
by principles of common law copyright, and thus relegated to state 
law, while published works received the benefit of federal statutory 
protection. Section 301 abolished this dual system of copyright in 
favor of a “single Federal system.” A work now receives statutory 
protection as soon as it is “created.” 17 U.S.C. § 302(a) (1976). 

Moreover, in substituting a single Federal system for the pre- 
viously dual system, Congress sought “to promote material uniform- 
ity and to avoid the practical difficulties of determining and enforc- 
ing an author’s rights under the differing laws and in separate 
courts of the United States.” H.R. Rep. No. 1476, 94th Cong., 2d Sess. 
99 (1976). The compass of § 301(a) is unambiguous. The disclosure 
provisions of the Standardized Testing Act clearly impose limita- 
tions upon plaintiff's exclusive rights, thereby making the free 
exercise of these rights impossible. The practical effect of such 
limitations is to disrupt the uniform federal system and to deny 
AAMC the benefit of the federal law. Section 301(a) was designed 
to preempt such statutes. 

Section 301(a) is pertinent when the “same conduct in relation 
to the same subject matter ... triggers either rights or immunities 


under both federal or state law.” 2 NIMMER, COPYRIGHT § 8.22[B] at 
8-270 (1979) (emphasis added). Under the Standardized Testing Act, 
the Commissioner will exercise the same rights as AAMC with 
respect to the same subject matter, yet he will be immunized from 
prosecution under federal law. Such a conflict falls squarely within 
the prohibitions contemplated under § 301(a). 


3. The Disclosure Provisions are Preempted by the Suprem- 
acy Clause of the United States Constitution. 


Even without regard to the express preemption provision of § 
301(a), the disclosure provisions cannot be allowed to stand. State 
obligations that deprive a copyright owner of its exclusive rights 
under the Copyright Act are invalid by virtue of the Supremacy 
Clause of the United States Constitution. 

Preemption will be found when a state statute “stands as an 
obstacle to the accomplishment and execution of the full purposes 
and objectives of an Act of Congress.” Hines v. Davidowitz, 312 
U.S. 52, 67 (1941). Any “state legislation which frustrates the full 
effectiveness of federal law is rendered invalid by the Supremacy 
claus.” Perez v. Campbell, 402 U.S. 637, 652 (1971). It is clear, 
moreover, that “even if Congress has not completely foreclosed 
state legislation in a particular area, a state statute is void to the 
extent that it actually conflicts with a valid federal statute,“ Ray v. 
Atlantic Richfield Co., 435 U.S. 151, 158 (1978), or if there is evidence 
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of a Congressional design to “occupy the field.’ Rice v. Santa Fe 
Elevators Corp., 331 U.S. 218 (1947). Under these controlling prin- 
ciples, the disclosure sections must be deemed invalid. 

As demonstrated above, state encroachment on the exclusive 
rights granted by federal law would disturb the uniform structure 
of copyright which Congress has so delicately created. Even indirect 
regulation of exclusive rights could result in a disjointed copyright 
system whereby the degree of protection would depend on the 
proclivities of any particular state. This disruption, in and of itself, 
is sufficient to frustrate the full effectiveness of federal law and is 
grounds for preemption. 

Moreover, compliance with both the federal and state regula- 
tory scheme under review is a “physical impossibility.” Florida 
Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 143 (1963); Ray 
v. Atlantic Richfield Co., 435 U.S. 151, 158 (1978). The federal law 
gives AAMC the exclusive right to reproduce, distribute, and display 
its copyrighted work, or to refrain from so doing. The testing statute 
requires AAMC, under threat of penalty, to reproduce and distribute 
its tests to members of the public and to file copies of the tests and 
related studies with the Commissioner with full knowledge that by 
so doing, they will be subject to further unauthorized public disclo- 
sure. In such an untenable situation the state law must give way to 


the provisions of the federal statute. As stated by the Supreme 
Court: 


When state law touches upon the area of these federal statutes, it is 
‘familiar doctrine” that the federal policy ‘“‘may not be set at naught, or its 
benefits denied” by the state law. Sola Electric Co. v. Jefferson Electric 
Co., 317 U.S. 173, 176 (1942). This is true, of course, even if the state law 
is enacted in the exercise of otherwise undoubted state power. 


Sears Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 229 (1964). 

The cases make clear that the “relative importance to the State 
of its own law is not material when there is a conflict with a valid 
federal law, for the Framers of our Constitution provided that the 
federal law must prevail.” Free v. Bland, 369 U.S. 663, 666 (1962). 
The federal copyright law is “the full measure of protection to be 
given to copyrightable material. The states through their legislatures 
or courts cannot add to or subtract from that protection.” Hesse v. 
Brunner, 172 F. Supp. 284, 287 (S.D.N.Y. 1959) (emphasis added). As 
one court recently noted, “a state may neither abrogate nor in any 
way diminish the federally granted and protected rights of a copy- 
right holder.” Mills Music, Inc. v. State of Arizona, 591 F.2d 1278, 
1285 (9th Cir. 1979). The Standardized Testing Act clearly deprives 
the copyright owner of rights to which he is entitled under the 
Copyright Act. By denying AAMC the benefits of these federally 
protected rights, the testing statute squarely conflicts with federal 
law and must be deemed preempted. 
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Finally, the courts have recognized the copyright owner's legit- 
imate interest in controlling the disposition and exposure of his 
works. The owner of a copyright “may decline to dispose of it on 
any terms. He has an individual right of exclusive enjoyment similar 
to that of a patentee of an invention.” Remick Music Corp. v. 
Interstate Hotel Co., 58 F. Supp. at 542. Thus, the exclusive rights of 
a copyright owner include the right to offer its property to the 
public, the right to refrain from so offering its work, and the right 
to expose its work under such circumstances as {t may choose. Id. 
at 543; 17 U.S.C. § 106 (1976). And, with respect to unpublished 
works, the copyright law affords an author the right “to exercise 
control over the first publication of his work or to prevent publi- 
cation entirely.” Estate of Hemingway v. Random House Inc., 23 
N.Y.2d 341, 347, 296 N.Y.S. 2d 771, 776 (1968).° 

AAMC’s right to control its copyrighted material poses an 
irreconcilable conflict with the Standardized Testing Act. Enforce- 
ment of the disclosure sections would destroy AAMC’s right to 
refrain from publicly revealing the contents of its tests and any 
related, unpublished studies. Consequently, the Court is presented 
with such “actual conflict betwen the two schemes of regulation 
that both cannot stand in the same area.” Florida Lime & Avocado 
Growers, Inc. v. Paul, 373 U.S. at 141. Accordingly, the disclosure 
provisions must be deemed displaced by federal law. 


4. The Disclosure Provisions are Invalid Under Section 
201(e) of the Copyright Act. 


The enforcement of the disclosure provisions will result in an 
involuntary seizure, expropriation, transfer, or exercise of the ex- 
clusive rights granted to AAMC under 17 U.S.C. § 106 (1976). The 
unauthorized exercise of such rights by a governmental body or 
official is specifically prohibited by § 201(e) of the Copyright Act, 
which provides: 


When an individual author's ownership of a copyright, or of any exclusive 
rights under a copyright, has not previously been transferred voluntarily 
by that individual author, no action by any governmental body or other 
official or organization purporting to seize, expropriate, transfer, or exer- 
cise rights of ownership with respect to the copyright, or any of the 
exclusive rights under a copyright, shall be given effect under this title 





* AAMC’s right to preserve the confidentiality of its work is further supported by 
regulations promulgated by the Copyright Office with respect to “secure tests” such as the 
MCAT. In recognition of the “special problems of confidentiality faced by creators and 
administrators of ... secure tests,” and the fact that the deposit and concommitant public 
availability of such tests “could severely prejudice on the future utility, quality, and integrity 
of the materials,” the Register of Copyrights promulgated regulations for secure tests which 
would preserve their confidentiality. 42 Fep. REG. 59304 (1977). See note 1 supra. 
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AAMC has never transferred its ownership of the copyright, or 
the exclusive rights thereunder, in the MCAT test forms or studies. 
Erdmann Aff. at § 24. And, if it should comply with the Standard- 
ized Testing Act under threat of penalty, AAMC clearly will not be 
voluntarily transferring ownership of the copyrighted works to the 
state. Certainly the compulsory fillings cannot be viewed as a 
relinquishment by AAMC of any of its exclusive rights granted by 
federal statute. Consequently, the disclosure sections fall squarely 
within the prohibition outlined in § 201(e) and are invalid. 

The coexistence of both § 201(e) and the disclosure provisions 
of the Standardized Testing Act is a ‘physical impossibility.” Flor- 
ida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. at 143. As a 
result, these provisions stand as an obstacle to the accomplishment 
and execution of Congressional objectives. Hines v. Davidowitz, 312 
U.S. at 67. Accordingly, sections 341 and 342 of the Standardized 
Testing Act are preempted by § 201(e) of the Federal Copyright Act. 


5. The Disclosure Provisions Will Result in a Taking of 
AAMC’s Property Without Just Compensation. 


The Fifth Amendment to the United States Constitution pro- 
hibits the appropriation of private property for public use without 
just compensation. It has long been settled that a regulation which 
destroys the value of private property may be invalid as an uncon- 
stitutional taking. See, e.g., Pennsylvania Coal Co. v. Mahon, 260 
U.S. 393, 413 (1922). The purpose of the taking provision is “‘to bar 
the Government from forcing some people alone to bear public 
burdens which, in all fairness and justice, should be borne by the 
public as a whole.” Armstrong v. United States, 364 U.S. 40, 49 
(1960). 

Two relevant considerations in determining whether an uncon- 
stitutional taking has occurred are: (1) the economic impact of the 
regulations on the claimant, i.e. ‘the extent to which the regulation 
has interfered with distinct investment-backed expectations,” and 
(2) the character of the governmental action. Penn Central Trans- 
portation Co. v. City of New York, 438 U.S. 104, 124 (1978). Govern- 
mental interference with private property that results in a substan- 
tially complete diminution in the value of the property has also 
been held to be invalid. Pennsylvania Coal Co. v. Mahon, 260 U.S. 
at 413. 

Even a regulation alleged to be a valid exercise of the state’s 
police power may be deemed invalid if it is “not reasonably 
necessary to the effectuation of a substantial public purpose ... or 
if it has an unduly harsh impact upon the owner’s use of the 
property.” Penn Central Transportation Co. v. New York City, 438 
U.S. at 127. In Panhandle Eastern Pipe Line Co. v. State Highway 
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Commission, 294 U.S. 613, 622 (1935), the Supreme Court said: 


The police power of a state ... must be exercised within a limited ambit 
and is subordinate to constitutional limitations .... Under it there is no 
unrestricted authority to accomplish whatever the public may presently 
desire. It is the governmental power to self protection, and permits 
reasonable regulation of the rights and property in particulars essential to 
the preservation of the community from injury. 


Enforcement of the disclosure provisions will substantially 
diminish the value of the MCAT test questions and studies, as well 
as the copyrights in such works. AAMC has unquestionably made 
a substantial investment in their development. If AAMC can keep 
them confidential, the testing materials may have an indefinite life- 
span. However, because enforcement of the disclosure provisions 
will compromise existing test materials, impair AAMC’s ability to 
validate the MCAT, and inhibit the preparation of MCAT-related 
studies, the value of AAMC’s investment will be destroyed. The 
disclosure provisions constitute an affirmative appropriation of 
AAMC’s private property for public use; consequently, they fall 
within the literal language of the fifth amendment injunction. 

AAMC'’s copyright in its test questions and studies constitutes 
a legal property interest which is subject to the taking clause of the 
fifth amendment. See Wearly v. FTC, 462 F.Supp. 589, 598-99 (D.N.]. 
1978). To the extent that the disclosure provisions in the Standard- 
ized Testing Act abrogate AAMC’s exclusive rights guaranteed by 
the copyright law, they destroy AAMC’s property interests and 
result in an unconstitutional taking. 

The New York courts have also recognized that a regulation 
which operates as an appropriation of private property may be 
unconstitutional under the New York Constitution, Art. I. § 7. See, 
e.g., Fred F. French Investing Co. v. City of New York, 39 N.Y.2d 
587, 385 N.Y.S.2d 5, 350 N.E.2d 381, cert. denied, 429 U.S. 990 (1976). 
And, if there is no actual appropriation, but the regulation “renders 
the property unsuitable for any reasonable income production or 
other private use for which it is adopted and thus destroys its 
economic value or all but a bare residue of its value,” then it is 
invalid as a deprivation of private property without due process 
under Article I, § 6, of the New York Constitution. Id. at 596, 385 
N.Y.S.2d at 10. 


6. The Disclosure Provisions Deprive AAMC of its Property 
Without Due Process of Law. 


The Fourteenth Amendment to the United States Constitution 
guarantees that no state shall deprive a person of his property 
without due process of law. The due process inquiry is two-fold. It 
asks first, whether the challenged regulation may fairly be said to 
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fall within the state’s police power, i.e., whether it is aimed at a 
legitimate state objective. ‘[R]ights guaranteed by the constitution 
may not be abridged by legislation which has no reasonable relation 
to some purpose within the competency of the state.” Pierce v. 
Society of Sisters, 268 U.S. 510, 535 (1925). Second, it asks whether 
the means chosen are reasonably calculated to achieve the end 
sought, i.e., “whether the act has a real and substantial relation to 
the object sought to be attained.” Nebbia v. New York, 291 U.S. 502, 
525 (1933). 

New York’s objective in passing the Standardized Testing Act 
may, indeed, be legitimate. However, the means chosen to achieve 
this objective—disclosure of test questions and related studies—is 
both arbitrary and irrational. Moreover, the effects of the disclosure 
provision will not be to ensure fairer tests, but rather to prevent 
fairer tests by substantially destroying the test questions, depleting 
the number of questions that can be developed, and impairing the 
procedures currently used by AAMC to ensure test score compar- 
ability. Thus, because the means chosen are not rationally related 
to the end sought, the disclosure provisions of the Act cannot satisfy 
the due process standard, and AAMC will be arbitrarily deprived 
of its property without due process of law. 

The disclosure provisions also deny AAMC its due process 
rights guaranteed by Article I, § 6, of the New York Constitution, 


which requires that legislation have a reasonable relation to legiti- 
mate state objectives. Fred F. French Investing Co. v. City of New 
York, supra, 39 N.Y.2d at 596, 385 N.Y.S.2d at 10, 350 N.E.2d at 386. 


7. Section 342(3) Denies AAMC Equal Protection of the 
Laws. 


The Equal Protection Clause of the Fourteenth Amendment 
prohibits states from arbitrarily discriminating between similarly 
situated classes. Section 342(3) of the Act exempts College Board 
Achievement Tests and GRE Advanced Tests from the disclosure 
provisions. The legislative history of the Act suggests that the 
sponsors believed that such tests are not “admission tests.” This 
suggestion is refuted, however, by publications of the Educational 
Testing Service, developer and administrator of the Achievement 
Tests and sponsor of the Advanced Tests, which state that both are, 
in fact, used for admissions purposes. In addition, the tests examine 
in subject areas essentially identical to those covered by the MCAT 
science subtests, and like those subtests, examine accumulated 
knowledge. Any rationale advanced for exempting the Achievement 
Tests and Advanced Tests from the disclosure provisions must 
necessarily be applicable to the MCAT as well. Thus, the application 
of different classifications to these tests is arbitrary and unreason- 
able. 


The classification of the MCAT as a test requiring disclosure 
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and of the other tests as being exempt from disclosure does not rest 
upon any differences having a fair and substantial relation to the 
object of the legislation. See Trimble v. Gordon, 430 U.S. 762 (1976). 
If the purpose of the disclosure provisions is to ensure that the tests 
themselves are fair and the grading process is accurate, then the 
tests possess no relevant differentiating characteristics. Any dis- 
tinction between them for purposes of disclosure bears no relation 
to characteristics which affect the statute’s objectives. 

The disclosure provisions also deny AAMC the equal protec- 
tion of the laws guaranteed by the New York Constitution. N.Y. 
Const. art. I, § 11. The state constitution requires like treatment for 
all persons similarly situated. Deerman v. Ingraham, 47 Misc.2d 346, 
262 N.Y.S.2d 533, aff'd, 25 A.D.2d 795, 269 N.Y.S.2d 382 (1965). 


B. AAMC Will Suffer Irreparable Harm If The Test Ques- 
tions And Studies Are Disclosed. 


Unless the Court issues a preliminary injunction, AAMC will 
suffer irreparable harm before a decision on the merits of its case 
can be reached. When monetary damages cannot be calculated with 
a reasonable degree of certainty, or when plaintiff will not be fully 
compensated by a damage award, irreparable injury is presumed. 
Danielson v. Local 275, 479 F.2d 1033, 1037 (2d Cir. 1973). 

AAMC need not make a “detailed” showing of the harm which 
will result from the infringement of its copyrights: “A copyright 
holder in the ordinary case may be presumed to suffer irreparable 
harm when his right to the exclusive use of the copyrighted material 
is invaded.” American Metropolitan Enterprises of New York, Inc. 
v. Warner Bros. Records, Inc., 389 F.2d 903, 905 (2d Cir. 1968). A 
common basis for finding irreparable injury in such cases is that 
damages resulting from threatened infringement are usually incap- 
able of ascertainment. In Miller Brewing Co. v. Carling O’Keefe 
Breweries, 452 F.Supp. 429 (W.D.N.Y. 1978), the court, analogizing 
trademark to copyright infringement, concluded that “it is usually 
difficult, if not impossible, for the ... owner to muster sufficient 
proof of the precise measure of its damages or to show how much 
if any provable injury can be solely attributed to the infringement.” 
Id. at 438. 

Similarly, it is not possible to calculate with precision the 
ultimate damage to AAMC and to the MCAT which will result from 
the threatened infringement in the instant case. In a very real sense, 
AAMC’s damages go beyond those ordinarily associated with copy- 
right infringement. In most copyright cases, plaintiff alleges that the 
market for its work will be damaged as the result of infringing 
activity. AAMC, however, is faced with actual destruction of its 
work, harm that clearly surpasses mere market loss. 


1. The Disclosure Of AAMC’s Test Forms, Test Questions, 
And Related Studies Will Destroy Their Value. 
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‘First, public disclosure of test questions and test forms will 
compromise their value for future testing purposes and will have 
an irreparable impact on MCAT testing procedures. Erdmann Aff. 
at § 25. If test questions and answers are subjected to public 
disclosure, the lack of assurance of uniform access precludes their 
use as a fair assessment of the relevant knowledge and skills of the 
examinee. Id. at | 26. Only by maintaining the security of all test 
questions can AAMC assure examinees that they will have an equal 
opportunity for uniform assessment. Without such assurance, the 
MCAT will lose its validity as an admission criterion. Id. 

Second, public disclosure of certain questions will cause the 
destruction of other, as yet unused, questions and will inhibit the 
development of new questions. MCAT test questions are often 
developed around the same “‘stimulus material,” i.e., a short para- 
graph, graph, table of data, etc. A particular test form may contain 
the stimulus material, but only one or some questions which relate 
to it, while other test forms may use the same stimulus material but 
different questions. Once the stimulus material is publicly available 
for detailed scrutiny, the substance of the related questions will be 
compromised and their future use negated. Consequently, AAMC’s 
ability to develop new test forms, using the same stimulus, but 
different questions, will be destroyed. Id. at | 27. 

Third, continued disclosure of test questions will have the 
inevitable result of exhausting the number of acceptable questions 
that can be generated for the science subtests. Unlike the reading 
and quantitative subtests in the MCAT, and unlike other aptitude- 
oriented admission tests, the subject matter of the MCAT science 
subtests is strictly limited. Because of this stricture, only a limited 
number of acceptable questions can be developed. Thus, to the 
extent that questions are revealed to the public, and thereby de- 
stroyed for testing purposes, the basic resource for new questions 
will be permanently depleted. Any depletion of this resource is 
significant and irreparably destructive. 

Fourth, disclosure of test questions will irreparably harm the 
comparability of MCAT test forms relative to different administra- 
tions. To ensure that MCAT scores have the same meaning for each 
test administration, regardless of the particular test form or the 
characteristics of the particular population taking the test, forms 
are “equated.” For the MCAT, the most valid equating techniques 
involve use of previously-administered forms and questions. Id. at 
| 29. Public disclosure will destroy these equating procedures and 
will severely compromise AAMC’s ability to maintain uniform 
testing standards. As a result, AAMC’s member institutions, vir- 
tually all United States medical schools, will be denied the most 
valid comparisons among applicants who have taken the MCAT at 
different times Id. at 4 30. 

Finally, disclosure of the entire test form and answer sheet will 
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reveal the placement of non-scored, experimental questions, even if 
the questions themselves are not disclosed.‘ If examinees know 
where they are typically placed, experimental questions are likely 
to be ignored or answered without serious consideration. It is, of 
course, crucial to the development of test questions that they be 
field-tested under actual testing conditions. If the field test is com- 
promised in any way, the development of new questions will be 
fundamentally undermined. Id. at | 28. 

The Act becomes effective on January 1, 1980 and AAMC will 
be immediately threatened with irreparable harm. Section 342(1) 
requires that AAMC file test questions and other information 
“[w]ithin thirty days after the results of [the MCAT] are released.” 
“Release” of MCAT scores occurs on a continual basis to examinees 
and medical schools long after the results are initially available. Id. 
at J 12. In fact, AAMC is currently releasing the results of previous 
MCATSs to medical schools in New York and will continue to do so 
after January 1, 1980. Id. Accordingly, it would appear that AAMC 
will be immediately subject to the Act, even if the next MCAT is 
not given until April of 1980. 

Disclosure of MCAT-related studies will also cause AAMC to 
suffer irreparable harm. Many of the studies reflect potential and 
actual test questions which, if disclosed, could not be used or 
repeated. Erdmann Aff. at § 19. Other studies are peculiar to 
individual institutions and are performed by AAMC on a confiden- 
tial basis. Id. at § 18. If these studies are required to be disclosed, 
AAMC will be forced to breach its promises of confidentiality. 
Likewise, public disclosure will foreclose AAMC and its contractors 
from conducting their own evaluations, thereby precluding the 
development of new questions and tests. Id. at § 20. 

The studies, like the test questions and answers, are subject to 
release on January 1, 1980. AAMC is currently in the process of 
preparing, and providing the data for, numerous studies, evalua- 
tions, and reports pertaining to the MCAT. Erdmann Aff. at § 20. 
Unless the Court enjoins enforcement of § 341 pending a decision 
on the merits of its case, AAMC will be forced to disclose the 
studies on January 1 in breach of its obligations of confidentiality; 
refuse to comply and risk substantial fines and compulsory disclo- 
sure; or halt completely most of its studies now in progress. Id. 
Under any of these choices, AAMC will be faced with immediate 
and irreparable harm on January 1, 1980. 





‘The disclosure provisions apply only to test questions used in determining the exami- 
nee’s “raw score.” § § 342(1)(a), 342(2)(a). Experimental questions are included in test forms 
for developmental purposes only, and do not count toward the subject's raw score. Great 
care is devoted to the arrangement of questions, in that their placement in a test form may 
affect performance. Erdmann Aff. at § 28. 
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2. AAMC Has No Adequate Remedy at Law in the Absence 
of Preliminary Relief. 


If the Court does not issue a preliminary injunction, the poten- 
tial monetary loss to AAMC, a non-profit corporation, during the 
course of this litigation is enormous. AAMC estimates that the cost 
of question development, form construction, equating, and tasks 
essential to these activities will increase within the next twelve 
months by approximately 63 percent, or $200,000. Moreover, much 
of the harm which AAMC would suffer from disclosure is not 
subject to precise monetary calculation. For example, the loss of the 
most sophisticated and accurate equating techniques, which require 
the repeated use of test forms and questions, would be lost. Simi- 
larly, the disclosure of studies and analytical materials will curtail 
the full development of the MCAT and detract from its effective- 
ness. Money damages for such losses will not be available from the 
State of New York even if the disclosure provisions are ultimately 
found to be invalid. See New York Pathological and X-Ray Labs. 
Inc., v. INS, 523 F.2d 79, 81-82 n.5 (2d Cir. 1975). Accordingly, 
AAMC is without an adequate remedy at law. 

Unless the Court grants it preliminary relief, AAMC will be 
faced with an untenable choice: to comply with possibly unconsti- 
tutional provisions of the law and incur substantial and, in some 
cases, incalculable costs (which the state would be under no obli- 
gation to repay), or to refuse to comply and risk substantial civil 
penalties and eventual compulsory disclosure. The Supreme Court 
noted in a similar situation that such factors constitute irreparable 
harm. See Gardner v. Toilet Goods, 387 U.S. 167, 173 (1967). 

The Commissioner has recognized that many test agencies may 
be compelled to withdraw their tests from New York in view of the 
irreparable harm that will ensue upon public disclosure. This is an 
option which AAMC must also consider in order to protect the 
integrity and utility of the MCAT and to avoid substantial economic 
liabilities in the form of penalties and additional development costs. 
Yet withdrawal does not mean that test agencies will not be affected 
by the Act. No territorial limitations are set forth in the Act and its 
extraterritorial impact is uncertain. The Commissioner contends 
that the Act is extraterritorial in scope, applicable to any admission 
test “whether the test is administered in New York or the results of 
the test are provided to institutions located within the State.” The 
Act requires the filing of test questions and answers within thirty 
days after test results are “released.” If the scores of tests adminis- 
tered outside of New York are deemed to be “released” when 
students are informed or the results are sent to New York medical 
schools, then AAMC may be subject to enforcement proceedings 
and fines, even if it withdraws the MCAT from New York. Even if 
AAMC does not send the scores into the state, examinees may do 
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so. According to the Commissioner, if scores are “used” for admis- 
sions purposes, the test is subject to the law. Thus, by whatever 
means the scores are sent to a New York medical school which 
“uses” them for admissions purposes, it would appear that the state 
will enforce the law against AAMC. Similarly, section 341 appears 
to have been designed for unlimited territorial application, regard- 
less of whether the test to which the study pertains is administered 
in New York. 

AAMC must begin the process of providing notice to prospec- 
tive examinees no later than January 21, 1980 as to whether the 
MCAT will be given in New York next April. Erdmann Aff. at § 34. 
Accordingly, for purposes of administering the MCAT in New York, 
it is crucial that the Court render a decision on the preliminary 
injunction by that date. 


C. The “Balance of Hardships’ Militates Decidedly in 
AAMC’s Favor. 


Implementation of the disclosure provisions will cause irrepa- 
rable harm to AAMC and to medical education. Paradoxically, the 
State of New York will receive no corresponding benefit, and may 
likewise be harmed, if a preliminary injunction is not issued. 

The difference between full compliance with the Act and 
partial compliance under a preliminary injunction is, from the 


state’s point of view, minimal. Only sections 341 and 342 are at issue 
in this litigation; all other sections of the Act will be fully imple- 
mented. Thus, examinees and recipient institutions will receive all 
of the information required under § 343, most of which AAMC 
already provides in its Student Manual and Interpretive Manual. 
Likewise, AAMC already makes available to examinees a practice 
test and a four-hour version of the MCAT, complete with answers. 
Erdmann Aff. at § 11. 

If, in the absence of preliminary relief, AAMC is compelled to 
withdraw the MCAT from New York in order to preserve the 
integrity of the test and to avoid severe penalties, both AAMC and 
the state will suffer. The Commissioner has already expressed his 
concern about possible test withdrawal, noting that “the greatest 
negative impact will undoubtedly result from withdrawal of tests 
used by programs with highly competitive admissions procedures.” 
He has also concluded that withdrawal may have the greatest 
impact on minorities, economically disadvantaged, and adult 
learners. Moreover, defendants will certainly not suffer any hard- 
ship if preliminary relief is granted; the Commissioner has indicated 
that defendants anticipate substantial burdens once the Act goes 
into effect. 

Finally, AAMC is an association whose sole purpose is to serve 
medical education in this country. Its membership consists entirely 
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of medical schools, professional societies, teaching hospitals, med- 
ical students, and individuals whose interests center on medical 
education. The MCAT was developed by AAMC and its member- 
ship in the effort to better facilitate the attainment of the highest 
standards for American medical education. The test is used by 
AAMC’s medical school members only for this purpose. Any con- 
straints which may be placed upon the continued development of 
the MCAT or its effective administration will have a direct, adverse 
impact upon medical education. The purpose of the State of New 
York in enacting the Standardized Testing Act was to make more 
comprehensible the “value and significance” of standardized tests, 
not to destroy nor to limit access to them. Because sections 341 and 
342 will have a summarily destructive impact on the MCAT, their 
enforcement would not serve the purpose of the law nor any valid 
state interest. The unimpeded ac ministration of the MCAT pending 
the completion of this litigation is clearly in the public interest. 

It is well settled that the purpose of a preliminary injunction is 
to preserve the status quo pendente lite. Diversified Mortgage Inves- 
tors v. U.S. Life Insurance Co. of New York, 544 F.2d at 576. The 
facts at bar militate overwhelmingly in favor of maintaining the 
status quo, for the benefit of all affected parties, until such time as 
the Court resolves this case on its merits. 


Reply to Defendants’ Supplemental Memorandum in Opposition 
to Motion for Preliminary Injunction 


DEFENDANTS HAVE NOT REBUTTED AAMC’S ARGU- 
MENT THAT IT HAS DEMONSTRATED A LIKELIHOOD OF 
SUCCESS ON THE MERITS AND THAT, AT A MINIMUM, 
IT HAS RAISED SUBSTANTIAL ISSUES GOING TO THE 
MERITS. 


A. AAMC is the Owner of the Subsisting Copyrights in the 
MCAT Test Forms, the Test Questions, the Related Stud- 
ies, and the Exclusive Rights Thereunder. 


Defendants assert that AAMC “has not obtained any copyrights 
which could be infringed” because the works at issue are not before 
the Court. Defendants fail to comprehend, however, that copyright 
subsists from the moment that a work is created. 17 U.S.C. § 302(a) 
(1976). MCAT test forms and test questions scheduled for adminis- 
tration in 1980 have already been created. See Supplemental Affi- 
davit of James B. Erdmann, Ph.D. (Supp. Erdmann Aff.’’) at § 3. 
Accordingly, these works are copyrighted and are now entitled to 
full protection under the copyright law. 

Defendants also suggest that because no certificates of registra- 
tion for the 1980 MCAT are before the Court, an infringement action 
cannot lie. In point of fact, however, approximately 95 percent of 
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the questions scheduled for use on the April 1980 MCAT adminis- 
tration—and thus subject to the disclosure provisions—are already 
registered. Id. at §] 4. Moreover, it is within this Court’s equitable 
powers to enjoin the infringement of future registered works. Orth- 
O-Vision, Inc. v. Home Box Office, 474 F.Supp. 672 (S.D.N.Y. 1979). 
Thus, it is clear beyond dispute that AAMC is the owner of the 
subsisting and registered copyrights at issue. 


B. Defendants Have Not Established That Operation Of The 
Disclosure Provisions Constitutes A Fair Use of AAMC’s 
Copyrighted Works. 


Defendants do not deny that they will compel AAMC to repro- 
duce and distribute copies of its copyrighted works against its will; 
that they will engage in the reproduction, distribution, and public 
display of AAMC’s copyrighted works without its permission; and 
that they will cause and contribute to the commission of such 
activities by members of the public without AAMC’s permission. In 
sum, defendants have conceded a prima facie case of infringement, 
but seek to justify it on the grounds of “fair use.”’ However, the 
activity contemplated under the Act—straight-forward, on-demand 
publishing of AAMC’s copyrighted work without its permission— 
has never been held to fall within the criteria termed “fair use” 
under 17 U.S.C. § 107 (1976). 


1. “The Purpose and Character of the Use, Including 
Whether Such Use Is Of a Commercial Nature or is for 
Nonprofit Educational Purpose”. 


In asserting that ‘the uses [intended under the disclosure pro- 
visions] are clearly non-commercial and are for ‘non-profit educa- 
tional purposes’,” defendants have engaged in pure speculation. 
Nowhere does the Act restrict the use of the material required to be 
filed and mailed, and nowhere does the New York Freedom of 
Information Law (“FOIL”) place any restrictions on either the use 
to which it will be put or the persons who will have access to it. 
Where there is no clear showing of the manner in which the 
copyrighted work will be used, fair use does not apply. Public 
Affairs Associates, Inc. v. Rickover, 268 F.Supp. 444, 450 (D.D.C. 
1967). Certainly the defendants have expressed no desire or intent 
to use the tests and other material for evaluation purposes. The 
undisputed fact is that the disclosure provisions, read in conjunction 
with the FOIL, provide for unrestricted use by any person, for 
whatever purpose. Accordingly, any characterization of the antici- 
pated use must be relegated to supposition. 

Defendants also argue that the prevention of widespread dis- 





‘The burden of proving fair use is, of course, on the defendant. Encyclopedia Britannica 
Educational Corp. v. Crooks, 447 F. Supp. 324, 251 (W.D.N.Y. 1978). 
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semination of AAMC’s copyrighted works is “directly contrary to 
the purposes of the Federal Copyright Act.” This argument is 
without any merit whatsoever. Indeed, if the Copyright Act were 
held not to protect this kind of activity, it would be meaningless. 
Copyright owners have the “exclusive rights to do and to authorize,” 
inter alia, the reproduction, distribution, and public display of their 
copyrighted works. 17 U.S.C. § 106(1), (3), (5) (1976). Implicit among 
these rights is the concomitant right not to disseminate one’s copy- 
righted work. As the Supreme Court has stated: 


The owner of the copyright, if he pleases, may refrain from vending or 
licensing and content himself with simply exercising the right to exclude 
others from using his property. 


Fox Film Corp. v. Doyal, 106 U.S. 123, 127 (1932). 

Even if defendants could, somehow, restrict the use of copy- 
righted standardized tests to educational uses, that would not render 
the uses anticipated herein “fair.’”’ For example, Wihtol v. Crow, 309 
F.2d 777 (8th Cir. 1962), held that the copying “‘of all or substantially 
all of a copyrighted song” could not constitute fair use, in spite of 
the limited number of copies and the infringer’s innocent, non- 
commercial intent. Id. at 780. More recently, in Encyclopedia Bri- 
tannica Educational Corp. v. Crooks, 447 F.Supp. 243 (W.D.N.Y. 
1978), the court granted a preliminary injunction restraining a non- 
profit corporation providing educational services to public schools 
from videotaping plaintiff's copyrighted films, making copies, and 
distributing them to public schools. Defendants argued that video- 
taping educational programs for delayed viewing by students con- 
stituted fair use, relying on Williams & Wilkens v. United States, 
487 F.2d 1345 (Ct.Cl. 1973), aff'd per curiam by an equally divided 
court, 420 U.S. 376 (1975). The Encyclopedia Britannica court, in 
denying the fair use defense, found that, unlike the situation in 


Williams & Wilkens, the copying at issue had a substantially adverse 
effect on plaintiff's work: 


The scope of [defendant's] activities is difficult to reconcile with its claim 
of fair use. This case does not involve an isolated instance of a teacher 
copying copyrighted material for classroom use but concerns a highly 


organized and systematic program for reproducing videotapes on a mas- 
sive scale.... 


Id. at 252 (emphasis added). Similarly, the instant case will involve 
more than an isolated instance of copying. Classifying the MCAT 
test forms and questions as “public records,” §§ 341(3), 342(4), 
triggers the application of the FOIL, which is clearly an “organized 
and systematic” program for unrestricted reproduction, distribu- 


tion, and public display of AAMC’s copyrighted material on a 
massive scale. 


2. “The Nature of the Copyrighted Work”. 
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Defendants assert that the only value of AAMC’s copyrights 
“is to protect it against having its tests used by others for the 
purpose for which they were developed, i.e. as admission tests.” 
While the possibility of competitive injury is not unimportant, the 
essential value of AAMC’s copyrights lies in their ability to preserve 
the integrity and validity of the MCAT as an assessment instrument. 
The infringement of AAMC’s copyrights in the manner contem- 
plated under the Act will completely destroy the value of AAMC’s 
copyrighted works, the copyrights themselves, and the exclusive 
rights thereunder. 

The Copyright Office has explicitly maintained the MCAT as 
a secure test, while giving it all the protections of the Copyright 
Act. Recognizing the “special problems of confidentiality faced by 
creators... of secure tests” and the fact that public availability 
“could severely prejudice the future utility, quality, and integrity of 
the materials,” the Register of Copyrights promulgated specific 
regulations covering the registration of secure tests at 37 C.F.R. § 
202.20(c) (2)(ii) (1979). 

The MCAT is a nonmarketed test administered under supervi- 
sion at specified centers on specific dates. It is given very limited 
distribution and is, for all practical purposes, tantamount to an 
unpublished work. The Senate Report on the 1976 Act indicates 
that Congress recognized that the fair use defense was generally 
inapplicable to the copying of unpublished works: 


The applicability of the fair use doctrine to unpublished works is narrowly 
limited since, although the work is unavailable, this is the result of a 
deliberate choice on the part of the copyright owner. Under ordinary 
circumstances the copyright owner’s ‘right of first publication’ would 
outweigh any needs of reproduction for classroom purposes. 


S. Rep. No. 94-473, 94th Cong., 1st Sess. 64 (1976). 

No case has held, or even suggested, that under the guise of 
“fair use’ a copyrighted work that has been given a deliberately 
restricted distribution can be boldly and systematically reproduced, 
distributed, and displayed to the general public without the copy- 
right owner’s consent. Thus, in view of the Register of Copyright’s 
recognition that the security of the MCAT should be preserved 
under the Copyright Act, the deliberately restricted distribution 
authorized by AAMC, and the close analogy between secure tests 
and unpublished works, the nature of the MCAT does not support 
a finding of fair use. 


3. “The Amount and Substantiality of the Portion Used In 
Relation to the Copyrighted Work as a Whole”. 


Defendants admit that the proposed copying, distribution, and 
public display will effectively encompass the entirety of the copy- 
righted test form. Courts have held that such “wholesale copying 
and publication” can never be fair use. See, e.g., Rosemont Enter- 
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prises, Inc v. Random House, Inc. 366 F.2d 303, 316 (2d Cir. 1966) 
(“Extensive verbatim copying or paraphrasing of material set down 
by another cannot satisfy the [fair use] standard”). Because defend- 
ants intend to copy, distribute, and publicly display virtually the 
entire MCAT test form, the substantiality of this use does not 
support a fair use defense. 


4. “The Effect of the Use Upon the Potential Market for a 
Value of the Copyrighted Work”. 


This has been considered perhaps the most crucial of all factors, 
one court having called it the ‘“‘one test which, when applicable, 
would ordinarily seem decisive.” Hill v. Whallen, 220 F.359, 360 
(S.D.N.Y. 1914). The effect of the disclosure provisions on AAMC’s 
copyrights goes beyond interference with the market for its tests, 
since operation of statute will result in the complete destruction of 
the MCAT as an assessment instrument. Once a test is disclosed it 
cannot be reused and becomes entirely valueless to AAMC. 

Not only will the value of its test be destroyed, but AAMC will 
also lose the value of the exclusive rights in the work. “If the 
defendant’s work adversely affects the value of any of the rights in 
the copyrighted work... the use is not fair even if the rights thus 
affected have not yet been exercised by the plaintiff.” 3 NIMMER, 
COPYRIGHT § 13.05[B] at 13-55 (1979). Thus, AAMC will lose its right 
of publication, its right to make derivative works, and its right to 


license the use of the tests. The value of these rights—plus the 
rights to reproduce, distribute, and publicly display the MCAT— 
will be destroyed if the value of the test itself is destroyed. Thus, 
considering the effect of the anticipated use on the value of the 
MCAT, application of the fair use defense is foreclosed. 


B. Defendants Have Not Demonstrated That The Disclosure 
Provisions Are Protected By The First Amendment. 


Defendants maintain that the manner in which AAMC’s test 
forms and studies are to be used under the disclosure provisions is 
protected by the First Amendment to the United States Constitution. 
Defendants’ argument relies upon the assertion that the First 
Amendment protects the public’s right to receive information, as 
well as the individual’s right freely to express ideas. Defendants 
imply that such right to information supercedes AAMC’s federally 
declared rights. Consequently, defendants argue that the Copyright 
Act, as applied to the disclosure provisions, is unconstitutional by 
virtue of the First Amendment. 

The courts have not subscribed to this novel theory. Instead, 
they have almost uniformly rejected attempts by putative copyright 
infringers to shield themselves behind the first amendment and 
have consistently held that the first amendment does not permit 
unauthorized exercise of the copyright owner's exclusive rights. 
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See, e.g., Sid & Marty Krofft Television v. McDonald Corp., 562 F.2d 
1157, 1170 (9th Cir. 1977); Schnapper v. Foley, 471 F.Supp. 426, 428 
(D.D.C. 1979). 

Moreover, defendants’ argument is not strengthened by its 
claim that the public “has a first amendment—protected right to 
know that which affects in one way or another, the health and even 
the lives of all its citizens.” Literally interpreted, defendants’ argu- 
ment amounts to a blanket assertion that all information even 
incidentally affecting the public must be disclosed pursuant to the 
first amendment. Yet, the first amendment certainly provides no 
such guarantee. Nor have defendants cited a case to support the 
proposition that a party, on first amendment grounds, can be forced 
to disclose information which it has determined to keep confidential 
simply because the public would have an interest in its contents. 
The first amendment was not designed to sanction such state 
enforced compulsion. 

The purpose of the first amendment is “to assure unfettered 
interchange of ideas” for the benefit of “political and social 
changes.” Roth v. United States, 354 U.S. 776, 484 (1954). Because 
copyright protects only the expression of an idea, and not the idea 
itself, there can be no conflict between the first amendment and 
copyright. See Sid & Marty Krofft Television v. McDonald Corp., 
562 F.2d at 1170. The Federal Copyright Act leaves the free ‘“mar- 
ketplace of ideas” untouched. Id. 


Defendants can demonstrate no grounds to establish that the 
operation of the federal copyright law is unconstitutional as applied 
to the disclosure provisions. Accordingly, defendants’ first amend- 
ment argument must be rejected. 


C. Defendants Have Not Rebutted AAMC’s Claim That The 
Disclosure Provisions are Preempted By the Supremacy 
Clause. 


Defendants assert that because the intended use of AAMC’s 
tests and studied falls within the fair use exception, the disclosure 
provisions of the Standardized Testing Act do not conflict with the 
federal copyright law and are not preempted. As demonstrated 
above, the fair use defense is not applicable. Therefore, AAMC’s 
preemption argument must prevail. 

Stripped of its fair use defense, the remainder of defendants’ 
preemption rebuttal amounts merely to misstatements of the copy- 
right law and reflects a failure to understand the compass of federal 
preemption. Defendants boldly assert that the purpose of the federal 
copyright law “is clearly not to prevent dissemination of copy- 
righted materials.’ Yet the Copyright Act expressly prohibits the 
unauthorized distribution, reproduction, and public display of a 
copyrighted work. Without such protection, the owner's exclusive 
right to disseminate his own work would be meaningless. Defend- 





156 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 7, No. 1-2 


ants also cryptically maintain that the purpose of the Standardized 
Testing Act “furthers the purpose of Federal copyright law’ and 
that ‘plaintiff is attempting to use its copyrights to thwart the very 
purpose of the Copyright Act.” It is inconceivable that a state statute 
which operates to destroy a party’s copyright could possibly ad- 
vance the interests of copyright law, and that AAMC, in seeking to 
exercise its federally conferred rights, could possibly be guilty of 
thwarting the very purpose of the Copyright Act. 

Defendants also incorrectly characterize AAMC’s position as 
requiring the conclusion that the “standardized testing industry” 
could never be “regulated consistently with the Copyright Act.” 
AAMC has never maintained that the administration and develop- 
ment of its tests could never be meaningfully regulated by the state. 
The issue in this litigation, however, is not focused on mere state 
regulation of the standardized testing industry. Rather, defendants 
have selectively chosen certain test developers and administrators 
and provided for the wholesale destruction of their valuable prop- 
erty interests, with little or no discussion or evaluation of the 
reasonableness of the means used to attain those objectives. Con- 
sequently, defendant’s foreboding admonition concerning the im- 
plications of AAMC’s position is without substance. 

Finally, defendants simply faii to grasp the contours of the 
federal preemption doctrine. Defendants maintain that preemption 
will not be presumed where the police power of a state is involved. 
However, “any state law, however clearly within a State’s acknowl- 
edged power, which interferes with or is contrary to federal law, 
must yield.” Free v. Bland, 369 U.S. 663, 666 (1962). Where the state 
law denies benefits conferred on an individual by the federal 
copyright law, the state law will be preempted, ‘even if the state 
law is enacted in the exercise of otherwise undoubted state power.” 
Sears Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 229 (1964). Thus, 
the mere incantation of the police power simply will not be suffi- 
cient to rebut AAMC’s legitimate preemption claims. 

Defendants also mistakenly argue that there can be no preemp- 
tion where the conflicting state law does not expressly purport to 
govern the field covered by the federal statute. However, state 
statutes governing entirely different areas of subject matter have 
been preempted by federal laws when a conflict has arisen in the 
effect of the two statutes. See Perez v. Campbell, 402 U.S. 637 (1971). 
The difficulties in defendants’ analysis are patent. If the operation 
of the supremacy clause were this simplistic, state legislatures could 
easily encroach upon exclusively federal areas simply by disguising 
the intent of the state law through creative draftmanship. Moreover, 
in situations where inadvertent conflict might arise, the courts 
would be powerless to assert the supremacy of federal law unless 
both statutes expressly governed the same subject matter. The 
courts have never engrafted defendants’ suggested requirement on 
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the federal preemption doctrine. A state law which ‘‘stands as an 
obstacle to the accomplishment and execution of the full purposes 
and objectives of an Act of Congress,” Hines v. Davidowitz, 312 
U.S. 52, 67 (1941), will be preempted without regard to the purposes 
of the law. Where, as here, there is ‘‘actual conflict between the two 
schemes of regulation that both cannot stand in the same area,” the 
state law will be preempted. Florida Lime & Avocado Growers, Inc. 
v. Paul, 373 U.S. 132, 141 (1963). 


D. Defendants Have Not Shown That The Disclosure Provi- 
sions Are Not Expressly Preempted by Section 301(a) of the 
Copyright Act. 


Defendants’ mechanistic reading of the express preemption 
provision contained in § 301(a) of the Copyright Act cannot obscure 
the fact that this section expressly reserves for federal regulation 
the exclusive rights conferred on a copyright owner. By imposing 
substantial limitations on the exercise of AAMC’s exclusive rights, 
the disclosure provisions purport to govern those rights in deroga- 
tion of § 301(a) and will disrupt the uniform federal system of 
copyright created and enforced through the operation of § 301. 
Acceptance of defendants’ argument would give each state full 
discretionary authority to impose indirect limitations on the exclu- 
sive rights granted by the federal Copyright Act, a result which 
clearly could not have been intended by Congress. 


E. Defendants Have Not Demonstrated That The Disclosure 
Provisions Are Not Invalid Under Section 201(e) of the 
Copyright Act. 


Defendants maintain that § 201(e) of the Copyright Act, which 
prohibits a governmental body from seizing, expropriating, trans- 
ferring, or exercising the copyright owner’s § 106 rights, does not 
preempt the disclosure provisions, since: 1) defendants will not 
exercise any of the exclusive rights granted to AAMC, and 2) section 
201(e) was designed to prevent the Soviet Union from blocking 
publication of the works of Soviet “dissidents” in the United States, 
and is therefore inapplicable. Defendants’ assertions are readily 
refuted. 

First, defendants have erroneously invoked their oft-repeated 
“fair use” argument to resist liability under § 201(e). As AAMC has 
already demonstrated, however, §§ 341 and 342 do not fall within 
the fair use exception. Second, the scope of § 201(e), as interpreted 
by defendants, is not so limited. That Congress intended § 201(e) to 
extend well beyond acts of seizure by foreign governments is 
demonstrated in the language and legislative history of the provi- 
sion. Section 201(e), by its terms, applies to all governmental bodies, 
officials, or organizations who purport to seize, expropriate, trans- 
fer, or exercise rights of ownership. Moreover, Congress expressly 
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rejected an earlier version of § 201(e) which would have applied its 
prohibition only to the expropriation of copyrights by foreign gov- 
ernments. The predecessor section, § 104(c) of H.R. 2223, introduced 
in 1975, was later expanded to include all involuntary transfers 
within its scope and was relabeled as § 201 (e). Since § 201(e) is not 
as narrowly limited as defendants allege, it must be enforced ac- 
cording to its terms. 


F. Defendants Have Not Shown That Disclosure Will Not 
Result in a Taking of AAMC’s Property Without Just Com- 
pensation. 


Defendants assert that the disclosure provisions will not violate 
the fifth amendment’s prohibition against appropriating private 
property without just compensation because, inter alia, AAMC is a 
non-profit organization. This assertion has no merit. The Constitu- 
tion does not, of course, distinguish between profit and nonprofit 
enterprises. Moreover, the fifth amendment has been held to protect 
the entire ‘group of rights inhering in the citizen’s relationship to 
the physical thing’—not merely his interest in potential profit. 
United States v. General Motors, 323 U.S. 373, 377-8 (1945). Thus, 
in considering whether AAMC’s “investment-backed expectations” 
have been destroyed, the Court is not restricted to a consideration 
of “commercial” expectations. 

Defendants’ suggestion that AAMC can recover its losses by 
developing new materials and by increasing its fees is likewise 
irrelevant to the taking issue. Presently existing MCAT materials 
were developed in reliance upon the expectation that they would 
remain confidential and that they could be reused without compro- 
mising the validity of the test results. Defendants have admitted 
that once test questions are administered and made public, they 
cannot be reused. Accordingly, the value of AAMC’s property now 
in existence, as well as that which will be created, will be destroyed 
by enforcement of the disclosure provisions. 

Defendants further contend that any impairment of the value 
of the MCAT and related studies will be “limited” and therefore 
not tantamount to an unconstitutional taking. It is clear, however, 
that the “impairment” in this case will be nothing less than total 
destruction of AAMC’s testing process. Yet even if defendants 
somehow were to accomplish less than a total impairment, the 
taking could not be excused. Where the governmental action 
amounts to a “physical invasion” of property, Penn Central Trans- 
portation Co. v. City of New York, 438 U.S. 104, 124 (1978), or an 
“acquisition for public use,’ Armstrong v. United States, 364 U.S. 
40, 49 (1960), a fifth amendment taking may be found, regardless of 
the magnitude of the economic harm. Penn Central Transportation 
Co., supra, 438 U.S. at 124. The government has “no unrestricted 
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authority to accomplish whatever the public may presently desire.” 
Panhandle Eastern Pipeline Co. v. State Highway Commission, 294 
U.S. 613, 622 (1935). 


G. Defendants Have Not Shown That The Disclosure Provi- 
sions Will Not Deprive AAMC of Its Property Without Due 
Process of Law. 


Defendants would have the Court believe that AAMC has 
suggested “no other reasonable means” of satisfying the objectives 
of the Standardized Testing Act, and that disclosure of the MCAT 
and related studies is the only means of accomplishing the purpose 
thereof. Both statements are misleading in the extreme. 

First, defendants are well aware of the fact that AAMC has 
proposed a reasonable alternative to disclosure. At the invitation of 
Senator Kenneth LaValle, the Act’s principal sponsor, AAMC sub- 
mitted a written proposal by which examinees would have been 
provided with an expanded report of their MCAT scores and could 
thus receive more information about their performance on the 
MCAT. As a result, their scores would serve as more affective 
diagnostic tool for assessing their academic strengths and weak- 
nesses. This alternative would have accomplished perhaps the most 
important objective of the Standardized Testing Act, without sac- 
rificing the utility and validity of the MCAT. Erdmann Aff. at § 33. 

Second, disclosure as required under §§ 341 and 342 is not the 
“only means available” to help the public understand the ‘value 
and significance” of standardized tests. At least one state has 
enacted legislation that addresses the concerns posed by proponents 
of the New York Standardized Testing Act, without mandating 
disclosure of all test questions and studies. See CAL. EDUCATION 
Cope § 99150 et seq. (West) (1978). 

Under the California law, the filing of sample tests and studies 
is strictly limited so as to preserve their validity, integrity, and 
confidentiality. For example, that statute allows potential exam- 
inees to examine a standardized test which is equivalent to those 
currently in use, but which is no longer “secure.” And, instead of 
requiring the filing of every study or background report, as in the 
case of the New York law, the California law requires the test 
sponsor to file only “standard technical data sufficient to describe 
the psychometric quality of the test.” 

Thus, contrary to defendants’ claim that “disclosure is the only 
means available to address these concerns,” it is abundantly clear 
that a reasonable alternative solution—less damaging to test valid- 
ity, less intrusive of constitutional rights, and less in conflict with 
federal law—exists in a form which satisfies the objectives of the 
New York Standardized Testing Act and does not destroy the 
validity or integrity of standardized tests. 
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H. Defendants Fail to Show Any Rational Basis for Distinguish- 
ing Between the MCAT, on the One Hand, and the College 
Board Achievement Test and GRE Advanced Test on the 
Other. 


Defendants assert that publications by the Educational Testing 
Service “establish” that the College Board Achievement Tests and 
the Graduate Record Examination Advanced Tests have been ex- 
cluded from coverage under § 342 because they are not “designed” 
or “generally used” for admissions purposes. The Act does not, of 
course, require that tests designated for disclosure be “generally 
used” or even “required” for admission; it requires only that they 
be “used.’’ And, with a degree of specificity rarely seen in a 
regulatory statute, the Act also states: “[The tests covered by the 
Act] shall include, but are not limited to, the ... Graduate Record 
Examination [and] the Medical College Admission Test.’ Accord- 
ingly, defendants’ attempt to explain that the Graduate Record 
Examination Advanced Test is not really “used” for admissions is 
refuted by the express terms of the statute. Indeed, if the Advanced 
Tests or the Achievement Tests were not admission tests, there 
would be no reason to exempt them from the application of § 342, 


since they would not come within the Act’s definition of ‘“‘standard- 
ized test.” 


Il. DEFENDANTS HAVE FAILED TO REBUT AAMC’S SHOW- 
ING THAT IT WILL SUFFER IRREPARABLE HARM IF A 
PRELIMINARY INJUNCTION IS NOT ISSUED. 


Defendant's entire response to AAMC’s showing of irreparable 
harm is based upon two contentions: 1) the harm is not immediate; 
and 2) the damages are calculable and recoverable. 

Defendants contend that AAMC has not shown that it will 
suffer “immediate” irreparable harm if a preliminary injunction is 
not issued. Rule 65(a) of the Federal Rules of Civil Procedure does 
not, of course, require that the requisite irreparable harm be “im- 
mediate.” Rather, plaintiff need only demonstrate that irreparable 
harm is threatened prior to a decision on the merits. See, e.g., 
Pharmaceutical Society of the State of New York v. Lefkowitz, 586 
F.2d 953 (2d Cir. 1978). 

Defendants assert that no relief is appropriate until the very 
moment that disclosure occurs. However, a court need not wait for 
a Catastrophic event to happen before it exercises its equitable 
power to prevent irreparable harm. The Supreme Court has stated 
that ‘[w]here the inevitability of the operation of a statute against 
certain individuals is patent, it is irrelevant to the existence of a 
justifiable controversy that there will be a time delay before the 
disputed provisions will come into effect.” Regional Rail Reorgani- 
zation Act Cases, 419 U.S. 102, 143 (1974). 
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By January 21, 1980, AAMC must decide whether it will admin- 
ister the MCAT this spring in New York or be one of the estimated 
20 out of 26 test agencies that will flee the state in order to preseve 
their tests. Irreparable harm cannot be avoided: the January 21 
decision will affect the nature of the harm which will be suffered 
by AAMC, the MCAT, medical education in general, and by New 
York citizens and medical schools in particular. If, in an effort to 
preserve the integrity of the MCAT, AAMC does not test in New 
York or does not send test results to New York medical schools, all 
of which are its members, then the very purpose for which the 
association exists will have suffered irreparable harm. To the extent 
that any medical school or prospective medical student is deprived 
of the MCAT, the harm to AAMC, to the individual, and to the 
institution is direct and irreparable. 

Testing outside New York will not foreclose the threat of 
irreparable harm from fines and disclosure. The Commissioner has 
interpreted the Act as applicable if the test is ‘in fact used in the 
process of selection... whether the test is administrated in New 
York State or the results of the test are provided to institutions 
located within the State.” Also, he has stated that “[t]he law specif- 
ically applies to tests designed for or used in the admissions pro- 
cess.” Thus, if either AAMC or examinees release scores to New 
York medical schools who use them for admissions purposes, the 
MCAT will be subject to the law. 

Defendants also contend that AAMC is not entitled to a prelim- 
inary injunction since it may be adequately compensated by money 
damages. Although AAMC’s $200,000 estimate of increased annual 
costs is not insignificant, the most ominous aspects of the harm that 
will result from disclosure are not subject to precise definition or 
monetary calculation, e.g., the total destruction of MCAT test forms 
and questions, the depletion of irreplaceable subject matter re- 
sources for test development, the disclosure of confidential studies, 
the potential loss to students and medical schools of access to the 
MCAT, the loss of the most sophisticated and accurate equating 
techniques, and the curtailment of MCAT development resulting 
from the disclosure of studies and other analytical materials. Cer- 
tainly the immediate loss to AAMC’s member institutions—the New 
York medical schools who may not be able to use the MCAT—and 
to students who may not have access to it, is beyond calculation. 
Irreparable injury is suffered where monetary damages are “‘diffi- 
cult to ascertain or are inadequate,” Danielson v. Local 275, 479 F.2d 
1003, 1037 (1973); where they are “clearly difficult to assess and 
measure,” id.; or where they “cannot be calculated with a reasonable 
degree of certainty or will not adequately compensate the injured 
party.” Miller Brewing Co. v. Carling O’Keef Breweries, Ltd., 452 
F.Supp. 429 (W.D.N.Y. 1978). 

Furthermore, where a plaintiff has established a prima facie 
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case of copyright infringement, it need not make a “detailed” 
showing of irreparable harm. See, e.g., Wainwright Securities, Inc. 
v. Wall Street Transcript Corp., 558 F.2d 91 (2d Cir. 1977), cert. 
denied, 434 U.S. 1014 (1978). As this circuit has stated, ‘‘a copyright 
holder in the ordinary case may be presumed to suffer irreparable 
harm when his right to the exclusive use of the copyrighted material 
is invoked.” American Metropolitan Enterprises of New York, Inc. 
v. Warner Bros. Records, Inc., 389 F.2d 903, 905 (2d Cir. 1968). 

Defendants contend that AAMC may seek recovery from the 
various defendants in their individual capacities. However, while 
government officials may have no immunity from damage suits 
charging violations of federal constitutional rights, they have a valid 
defense to such charges if they can show that they carried out their 
duties in good faith. Bivens v. Six Unknown Named Agents of the 
Federal Bureau of Narcotics, 456 F.2d 1339 (2d Cir. 1972). Thus, even 
as to the calculable damages upon which defendants rest their case, 
the harm is irreparable. 


Ill. DEFENDANTS HAVE NOT ESTABLISHED THAT ISSU- 
ANCE OF A PRELIMINARY INJUNCTION WILL HAVE AN 
ADVERSE IMPACT ON THE PUBLIC INTEREST. 


According to defendants, a preliminary injunction will deprive 
examinees of an opportunity to “determine whether their tests have 
been accurately scored” and their “index numbers” properly cal- 


culated. MCAT examinees, however, are currently informed that 
they may obtain regrading of their tests in the event that they 
question the scoring accuracy. In addition, they may obtain a 
personal interview with a scoring official to observe personally the 
process of scoring their answers. Supp. Erdmann Aff. at 4 2. 
Defendants paradoxically assert that an “indefinite delay” in “in- 
dependent study and research” will result from injunctive relief. 
Any delay could, of course, only last for the duration of the litiga- 
tion. In addition, there is no evidence that the state nor anyone else 
will conduct “independent” research on the MCAT. Furthermore, 
the types of studies referred to are long term projects which, if 
performed at all, would have an entirely unknown effect on the 
MCAT. 

It is clear that the public interest will be served by preserving 
the status quo during the pendancy of this litigation. The Commis- 
sioner is on record in opposition to enforcement of the Act as it is 
presently constituted; the Regents have instructed the Commis- 
sioner to seek legislative changes in the disclosure provisions; and 
negotiations are underway between Senator LaValle, the principal 
sponsor of the Act, and various testing agencies in an effort to 
change the law. To the extent that the legislature acts, the issues at 
bar may be resolved. In the meantime, the meaning of the Act is in 
dispute. Even the Commissioner disclaims authority to interpret the 
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law, and, in lieu of regulations, issues opinions of limited value in 
the form of questions and answers. Testing agencies are fleeing the 
state in order to protect their tests. New York citizens and institu- 
tions will be compelled to forego the benefits of many standardized 
tests. In this setting, the MCAT, which represented only slightly 
more than one tenth of one percent of all tests given in New York 
last year, faces impossible choices. With only limited source mate- 
rials from which to develop test items, the destruction of each test 
form through disclosure represents an irreparable loss. A refusal to 
comply with the Act will inevitably result in fines of extraordinary 
potential and possible compulsory disclosure. Removal from the 
state may also result in fines and compulsory disclosure and will 
add AAMC’s New York medical school members, as well as count- 
less individual examinees, to the roster of those whose involvement 
in medical education will be irreparably compromised. The defend- 
ants, on the other hand, will lose nothing by preservation of the 
status quo, and stand only to gain an opportunity to resolve the 
many differences which persist in every quarter about the efficacy 
of the Act and its application to the MCAT. 





MEMORANDUM: THE LEGAL 
IMPLICATIONS OF UNIVERSITY 
INVESTMENTS IN COMPANIES 

DOING BUSINESS IN SOUTH 

AFRICA 


By DONALD L. REIDHAAR* 


Introduction 


In 1977, a proposal was presented to the Board of Regents of 
the University of California calling for divestment of the Univer- 
sity’s holdings of securities of firms conducting business in the 
Republic of South Africa. That proposal, which had as its purpose 
demonstrating opposition to and condemnation of the policy of 
apartheid in South Africa, asked the Board of Regents to adopt the 
following resolution: 


“Be it therefore resolved, that the University of California Board of 
Regents direct the Treasurer of the University of California to immediately 
initiate a scheduled divestment of the University’s stocks, bonds, notes, 
and any other securities which are invested in firms operating in the 
Republic of South Africa, to be accomplished no later than two years 
following the adoption of the resolution.” 


The proposal applied to three major categories of funds held 
by and invested under the policy of the Board of Regents: (1) 
retirement funds, (2) endowment funds and (3) miscellaneous funds 
with unexpended balances for current or plant purposes and re- 
serves for revenue bond debt retirement. 

The University maintains its own retirement system, the Uni- 
versity of California Retirement System (UCRS), which provides 
basic retirement, disability and survivor income benefits and also 
voluntary tax deferred annuity benefits. Both employer and em- 
ployee contributions are paid into the system. Because the system 
is a relatively young one, contributions being made far exceed 
benefit payouts. In June 1979, the investment portfolio for the 
University’s retirement system had a market value of approximately 
$1.57 billion. 

University endowment funds—the term is used in the broad 





* General Counsel, The Regents of the University of California. 
164 








1980-81 IMPLICATIONS OF DIVESTMENT 165 


sense of including all funds coming to the University by gift or 
similar means for support of the University—amounted to approx- 
imately $304 million as of June, 1979.’ 

The unexpended current and plant fund balances and debt 
reserves of the University of California in June 1979 totaled approx- 
imately $490 million. 

While evaluating the divestment proposal, the Board was in- 
formed by the University’s Treasurer that the resolution would 
apply to many companies the securities of which constituted a large 
part of the investment portfolio of UCRS and of the University’s 
endowment funds. These included companies such as International 
Business Machines Corporation, Caterpillar Tractor, Exxon, Gen- 
eral Electric, Eastman Kodak, General Motors, Minnesota Minings 
and Manufacturing, Bank of America, Xerox. Although less than 
one percent of the total business activity of these firms occurred in 
South Africa, the proposal mandated divestment of all securities 
issued by such firms. 

The Treasurer’s analysis indicated that the proposal’s imple- 
mentation would have required the sale of stocks with a value in 
excess of $500 million, constituting approximately 51% of the Uni- 
versity’s investments in common stocks, and that applying the 
resolution to bonds as well (as was called for by the text of the 
resolution) would have required the sale of securities with a value 
of approximately $565,000,000 constituting approximately 41% of 
the total stock and bond portfolio of the University.” 

At the September 16, 1977, meeting of the Board of Regents, the 
divestment proposal was rejected. At the same time, the Board 
adopted a resolution expressing its current policy: 


The University re-affirms its commitment to continue to recognize those 
responsibilities which result from its partial ownership of American 
corporations. The University’s investment policies must strive fundamen- 
tally for maximum total financial return consistent with prudent preser- 
vation of capital. Consistent with this objective, it is appropriate that the 
University consider its responsibilities in the context of the social and 
moral concerns of the University community. 


In the memorandum of law presented below, the General 
Counsel for the University of California advised the Regents to 
respond as they did to the divestment proposal. Initially written to 
apply primarily to the University as a public institution, the text 
has been expanded to include comments concerning the memoran- 
dum’s applicability to private institutions. 





‘As of June 30, 1978, the top ten universities in terms of size of endowments were: 
Harvard—$1,392 million; Yale—$544 million; Stanford—$527 million; MIT—$447 million; 
Princeton—$431 million; University of Rochester—$321 million; Northwestern—$303 million; 
Columbia—$294 million; University of California—$285 million; Cornell—$265 million. 

? Because of the increasing size of the retirement fund and greater emphasis on invest- 
ment in stocks, the figures would now be higher. 
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Memorandum 


Pursuant to article IX, Section 9 of the California Constitution 
the University of California is a “public trust’ as to which the 
Regents are entrusted with, subject to certain limited exceptions, 
“full powers of organization and government.” This trust authority 
and responsibility applies to the management of the University’s 
investment. Thus, both as to UCRS and endowment funds the 
Regents act as fiduciaries or trustees. 

California, like most states, applies the “prudent man” or “‘pru- 
dent investor” rule in judging the investment activities of trustees. 
As codified, the prudent investor rule provides that: 


[A] trustee shall exercise the judgment and care, under the circumstances 
then prevailing, which men of prudence, discretion and intelligence ex- 
ercise in the management of their own affairs, not in regard to speculation, 
but in regard to the permanent disposition of their funds, considering the 
probable income, as well as the probable safety of their capital. CAL. Crvit 
Cope § 2261 (1). 


This prudent investor rule applies to all trusts in the state, public as 
well as private. Lynch v. John M. Redfield Foundation, 9 Cal.App.3d 
293,298(1970); IV Scott ON TRuSTs 2997(3d ed. 1967). 

The types of investments now held by the Regents, e.g., stocks 
and bonds are within those permitted by law. The above quoted 


statute expressing the prudent investor rule goes on to provide: 


Within the limitations of the foregoing standard, and subject to any 
express provisions or limitations contained in any particular trust instru- 
ment, a trustee is authorize to acquire every kind of property, real, 
personal or mixed, and every kind of investment, specifically including, 
but not by way of limitation, corporate obligations of every kind, and 
stocks, preferred or common, which men of prudence, discretion and 
intelligence acquire for their own account. CAL. Civit Cope § 2261 (1). 


In selecting from among permitted investments factors to be 
considered by a trustee in making investment decisions, in addition 
to income and safety of principal, are: 


(1) the marketability of the particular investment; (2) the length of the 
term of the investment ... ; (3) the probable duration of the trust .. . ; (5) 
the probable condition of the market with respect to reinvestment at the 
time when the particular investment matures; (6) the aggregate value of 
the trust estate and the nature of the other investment; (7) the requirements 
of the beneficiary or beneficiaries, particularly with respect to the amount 
of the income; (8) the other assets of the beneficiary or beneficiaries 
including earning capacity ... ; (10) the likelihood of inflation. RESTATE- 


MENT (SECOND) OF TRUSTS § 227, comment 0 [omitted items do not pertain 
to public trusts]. 


There are no rigid rules for making investment selections con- 
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sistent with such considerations.’ As expressed by an authoritative 
legal treatise: 


The only general rule which can be laid down as to investments is that 
the trustee is under a duty to make such investments as a prudent man 
would make of his own property having primarily in view the preservation 
of the estate and the amount and regularity of the income to be derived. 
In various forms this rule has been stated in innumerable cases. It involves 
three elements, namely, care and skill and caution. The trustee must 
exercise a reasonable degree of skill in making the selection. He must, in 
addition, exercise the caution which a prudent man would exercise where 
a primary consideration is the preservation of the funds invested. III 
SCOTT ON TRUSTS 1806-5 (3d Ed. 1967). 


The Pension Reform Act of 1974 (more properly the Employee 
Retirement Income Security Act or ERISA) which at least for now 
does not apply to public retirement systems like UCRS, nonetheless 
may be looked upon as articulating the same basic “prudent man” 
standard which is applicable (at least under California law) to 
fiduciaries of public retirement systems under common law prin- 
ciples relating to trust administration. Thus ERISA specifies that 
duties of a fiduciary of a retirement fund shall be discharged: 


... With the care, skill, prudence, and diligence under the circumstances 
then prevailing that a prudent man acting in a like capacity and familiar 
with such matters would use in the conduct of an enterprise of a like 
character and with like aims. 29 U.S.C. §1104(a)(1)(B). 


Similarly, under common law principles, diversification of trust 
investments has been held to be one of the obligations of the 
“prudent man.”* ERISA contains an express provision stating the 
diversification of investment obligation. 29 U.S.C. § 1104 (a)(1)(C). 

In other aspects of the broad area ‘fiduciary responsibilities,” 
however, ERISA does contain a number of additional specific 
provisions, not found in the common law, which would be appli- 





*It is important to note, however, that the standard applied to trustees is stricter than 
that generally applied to directors of corporations. 


A trustee is uniformly held to a high standard of care and will be held liable 

for simple negligence in relation to mismanagement of investments, while a 

corporate director must often have committed ‘gross negligence’ or otherwise be 

guilty of more than mere mistakes of judgment in order to be held liable. Stern v. 

Lucy Webb Hayes Nat. Trn’g School, 381 F.Supp.1003, 1004 (D.D.C. 1974). 

* Diversification is also required under the Uniform Management of Institutional Funds 
Act adopted by over twenty jurisdictions including (with some modifications) California. 
CAL. Civ. CopE §§ 2290.1 to 2290.12. 


Trustee is under a duty to [the] beneficiary to distribute risk of loss by 
reasonable diversification of investment, unless under [the] circumstances it is 
prudent not to do so. Matter of Estate of Collins, 139 Cal. Rptr. 644, 72 Cal.App.3d 
663(1977). 
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cable to plans of all private institutions. The responsibility for 
enforcement of these fiduciary responsibilities under ERISA is 
vested both in the Department of Labor (DOL) and the Internal 
Revenue Service (IRS), with DOL being concerned primarily about 
the fiduciary’s conduct and the IRS primarily about the parties to 
a “prohibited transaction” with whom the fiduciary may have dealt. 
Engaging in a “prohibited transaction” can result in civil and/or 
criminal penalties, as well as the imposition of an excise tax up to 
100 percent of the value of the transaction. DOL sanctions generally 
require that the plan must have suffered a loss before sanctions are 
imposed on fiduciaries: IRS sanctions are limited to “prohibited 
transaction” violations and may be imposed whether or not the 
plan has suffered a loss as a result of the “prohibited transaction.” 
The foregoing comments touch only briefly on some (and certainly 
not all) of the highlights of the fiduciary responsibility provisions 
of ERISA. They are an important part of ERISA which have been, 
and will no doubt continue to be, the subject of numerous legal 
articles, conferences and seminars. 

While there are aspects of ERISA which are not found in the 
common law and thus will be applicable, at least for the present, to 
private pension plans and not to public retirement systems, it is 
expected thai the basic principles of fiduciary responsibility, partic- 
ularly including responsibility with respect to investment, will be 
as presently expressed and absent some special provision of the 
trust instrument or special feature of state law, should generally 
apply to both public and private universities.” 

The major elements of the prudent investor standard may be 
briefly stated as follows. “Care” is generally thought to require 
reasonably thorough investigation of contemplated investment by 
the fiduciary, or if the fiduciary relies on the advice of others, an 
effort to insure that such advice is disinterested. See Estate of 
Hamon, 60 Cal.App 154, 157(1922). ‘Skill’ means at least average 
capacity to make investment judgments, but if a particular fiduciary 
is of greater than average competency in financial matters he or she 
must employ those higher level capabilities. II Scorr oN TRusTs 
1811(3d Ed. 1967). “Caution” implies not only the search for balance 
between return and safety, but more important, diversification of 
investments in order to reduce risk of loss. See Mandel v. Cemetary 
Board, 185 Cal.App.2d 584, 586-87(1960); III Scott ON TRUSTS 1855- 
59(3d Ed. 1967). 

Diversification is a basic requirement of proper trust adminis- 





* For example, a recent Wisconsin statute specifies that “No such investment [of funds 
received by the University of Wisconsin System from gifts, grants, bequests and devises] 
shall knowingly be made in any company, corporation, subsidiary or affiliate which practices 
or condones through its actions discrimination on the basis of race, religion, color, creed or 
sex.’ Wis. STAT. § 36.29(1). 
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tration especially for preservation of principal. It applies to both 
investment and divestment decisions. III ScoTT ON TRUSTS 1884- 
85(3d Ed. 1967); Annotation, Trustee—Duty to Diversify Investment, 
24 A.L.R.3d 730 (1969). The RESTATEMENT OF THE LAW OF TRUSTS 
explains: 


In making a diversification of investments the trustee should consider 
among others the following factors: (1) the purposes of the trust; (2) the 
amount of the trust estate; (3) financial and industrial conditions; (4) the 
type of investment ... ; (5) distribution as to geographic location; (6) 
distribution as to industries; (7) the dates of maturity. ... Ordinarily the 
trustee should not invest the whole or an unduly large proportion of the 
trust property in one type of security or in various types of securities 
dependent upon the success of one enterprise or one class of enterprise or 
upon conditions in one locality, since the effect is to increase the risk of 
large losses. Thus, although the trustee may be authorized to invest in 
industrial stocks, he should not invest a disproportionate amount of the 
trust fund in the shares of corporations engaged in a particular industry. 
If he is investing in mortgages on real estate he should not invest a 
disproportionate amount of the trust fund in mortgages in a particular 
district or upon a particular class of property so that a decline in property 
values in that district or of that class might cause a large loss. Section 228, 
comments b and e. 


It appears that in the case of large trust funds, such as the 
pension and endowment funds administered by The Regents, a 
fairly wide variety of investments may have to be made in order to 
avoid undue concentration of resources in any one industry or 
geographic area. In this regard, it has been observed that a “court 
may well consider the portfolio as a whole ... in determining 
whether the trustee has acted prudently in making and retaining 
investments.” III ScoTT ON TRUSTs 31(Supp., 3d Ed. 1977). 

The implementation of this proposal for divestment would 
constitute a breach of The Regents’ fiduciary duties pursuant to the 
prudent investor rule if any one or more of the following three 
circumstances would result: 


1. If the divestment, and attendant limitation on re- 
investment, would preclude the making of investments 
which in light of investment considerations, i.e., maximizing 
return while conserving principal, are deemed by the Re- 
gents to be of a quality and character most appropriate for 
the University’s pension and endowment funds; or 

2. If the result of the divestment, and attendant limita- 
tion of re-investment, would be to foreclose opportunities 
for the extent of diversification of University pension and 
endowment funds deemed prudent by the Regents; or 

3. If the transaction costs of making the divestment and 
subsequent re-investment are not justified by investment 
considerations. 
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With respect to the first consideration having to do with pros- 
pects for alternative investments, the treasurer has advised that 
with the attendant restriction on re-investment, it would not be 
possible to re-invest the divested portfolio in comparably high 
quality holdings. 

As to diversification, it would seem apparent on the face of it 
that a mandated divestment, applying to more than 50% of the 
stocks held in the University’s portfolio, and more than 40% of the 
total stock and bond portfolio (which is in excess of $1.3 billion), 
would seriously jeopardize the opportunity for appropriate diver- 
sification. At a minimum, there would be a probable breach of 
fiduciary obligation in the reduced diversification resulting from 
the divestment and the diminished opportunity for diversification 
in the future unless it could be convincingly shown as a matter of 
fact that adequate opportunity for diversification in investments of 
comparable quality would remain. 

Normally there would be no question that transaction costs 
incident to decisions to replace a currently held investment with 
what is deemed to be a more attractive investment opportunity 
would be entirely appropriate and beyond legal challenge. However, 
quite a different situation is presented by this proposal, the effect 
of which would be to incur transaction costs on the sale of securities 
with a value in excess of $565 million and the transaction costs on 
the re-investment of the proceeds when all of this is done for the 
purpose of serving social objectives rather than applying investment 
considerations, i.e., maximizing return while conserving principal. 
A substantial risk of liability for transaction costs in such circum- 
stances exists. 

The foregoing is not meant to suggest that The Regents may 
not consider the social responsibility of companies in which it 
invests or is considering investing. It is generally agreed that good 
corporate citizenship may be considered as a positive factor in 
assessing the prospects of a company from an investment stand- 
point—what has been referred to as the “congruence between doing 
well and doing good.”” R. Mundheim, A Comment on the Social 
Responsibilities of Life Insurance Companies as Investors, 61 VA. L. 
REV. 1247, 1249 (1975). Indeed, consideration of this factor is stan- 
dard procedure in the analysis of Regents’ investments. 

Support for the proposition that corporate citizenship should 
be considered only to the extent it bears on maximizing return and 
safety of investments is found in that provision of the Pension 
Reform Act of 1974 which specifies that a fiduciary covered under 
the Act must act 


... for the exclusive purpose of providing benefits to participants and 
beneficiaries and defraying the reasonable expenses of administering the 
plan. 29 U.S.C. §1104(a)(1); See, qlso, Malkiel and Quandt, Moral Issues in 
Investment Policy, March-April 1971 HARVARD BusINEss REV. 37. 
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Another commentator takes a somewhat more expansive view: 


Trustees in deciding whether to invest in, or to retain, the securities 
of a corporation may properly consider the social performance of the 
corporation. They may decline to invest in, or to retain, the securities of 
corporations whose activities or some of them are contrary to fundamental 
and generally accepted ethical principles. They may consider such mat- 
ters: as pollution, race discrimination, fair employment and consumer 
responsibility. 

“To an increasing extent institutional fiduciaries, whether charitable, 
such as foundations, or educational and other charitable institutions, or 
non-charitable, such as trust companies and insurance companies, have 
become aware of this problem as to the choice of investments, and have 
come to realize that they have a concern in the social behavior of the 
corporations in whose securities they invest. Of course, they may well 
believe that a corporation which has a proper sense of social obligation is 
more likely to be successful in the long run than those which are bent on 
obtaining the maximum amount of profits. But even if this were not so, 
the investor, though a trustee of funds for others, is entitled to consider 
the welfare of the community, and refrain from allowing the use of the 
funds in a manner detrimental to society. III ScoTr ON TRusTs 34- 
35(Supp., 3d Ed. 1977). 


In any event, there appears to be no authority to support the 
proposition that consideration of social performance may be taken 
into account to the extent of precluding the opportunity for making 
investments most appropriate to the fund, or foreclosing opportu- 
nities for prudent diversification or incurring large transaction costs 
which cannot be justified in terms of investment considerations. In 
other words, consideration of corporate social responsibility is to 
supplement rather than supplant the basic standard of maximizing 
return and preserving principal. 

Also of some relevance in determining the reasonableness of a 
decision on the part of the University’s governing board to divest 
itself of securities of companies doing business in South Africa is 
the experience of other universities which have considered the 
matter. In this regard spokesmen for universities in the vanguard of 
explicitly considering corporate social responsibility as an element 
of investment policy have counselled against such divestiture. For 
example, John G. Simon, Professor of Law and chairman of the 
committee which advised Yale University on this question, put the 
matter as follows: 


This policy [of taking issue with corporate management on social 
and moral issues] does not relate to decisions on what Yale’s portfolio 
should contain. The guidelines endorse maximum financial return as the 
sole criterion for portfolio purchases and generally preclude the dumping 
of securities on social grounds. We rejected the ‘clean portfolio’ approach 
because it does not seem likely to influence corporate conduct; it impedes 
efficient portfolio management; it requires a shareholder to sit in judgment 
on the overall moral quality of company as prelude to a divestment 
decision, and it suggests a quest for an unattainable degree of moral 
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purity. Simon, Yale’s First Year as a ‘Socially Responsible” Stockholder, 
Feb. 1974 YALE ALUMNI MAGAZINE 18. 


Other universities which have rejected proposals for divestment of 
holdings in companies doing business in South Africa include 
Chicago, Illinois, Princeton, Stanford and Wesleyan. Whether any 
universities have followed the course of such divestment is not 
clear. ‘‘An open letter to The Regents of the University of California” 
dated July 11, 1977 from Campuses United Against Apartheid states 
that ‘‘Hampshire College has already divested itself of all stocks in 
corporations that operate in South Africa.” The divestment was of 
stocks valued at approximately $45,000 and the matter is under 
further consideration by the College. 

An opinion of the Wisconsin Attorney General, issued on May 
19, 1977, construes a 1973 statute, applicable to the University of 
Wisconsin specifying that, 


... No such investment [of gift and grant money held and invested 
by the Board of Regents of the University of Wisconsin] shall knowingly 
be made in any company, corporation, subsidiary or affiliate which 
practices or condones through its actions discrimination on the basis of 
race, religion, color, creed or sex.... 


as precluding The Regents from making further investments in 
companies doing business in South Africa. That opinion, while 
concluding that the statute by its terms applies only to new invest- 
ments, went on to advise that compliance with “the spirit of the 
law’ would suggest divestment of presently held investments in 
companies doing business in South Africa. This, the opinion states, 
is to be accomplished in an unspecified “prudent manner.” The 
Board of Regents of the Univeristy of Wisconsin thereafter adopted 
a resolution requesting a “full legal analysis” of the applicable 
statutes, which has resulted in the preparation a lengthy opinion 
entitled ‘“‘The Prudent Investor Rule and the Non-Discriminatory 
Investment Clause in Wisconsin—Legal Aspects of a Wisconsin 
Statute Saying that No Investments be Made in Entities Which 
Discriminate,” by Gordon B. Baldwin, Professor of Law, University 
of Wisconsin Law School, dated August, 1977. Professor Baldwin's 
analysis concludes that the “non-discrimination” statute should be 
construed as applying only to discrimination which is unlawful 
where practiced. It further opines that the Wisconsin Attorney 
General's broad interpretation would render the statute invalid as 
an intrusion on *he constitutional power of the federal government 
with respect to the conduct of foreign relations. Whatever opinion 
is correct, the Wisconsin situation clearly is unique in view of the 
specific statute applicable only to investments of the Wisconsin 
Board of Regents. 


In light of the foregoing, to the extent ‘industry practice” is 
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indicative of fiduciary obligations in investing University funds, it 
would suggest that divestment of securities in companies doing 
business in South Africa is not appropriate. 

It should be noted that there are actions other than divestment 
which may be taken by institutional investors regarding apartheid 
in South Africa which would not raise legal questions regarding 
fiduciary obligations. An example of such action is the recent 
instance of the Treasurer of The Regents writing to corporations 
represented in the University’s portfolio with respect to their oper- 
ations and employee practices in South Africa. Similarly, the Uni- 
versity as a shareholder could support or initiate shareholder pro- 
posals pertaining to fair employment practices or related matters in 
South Africa. The only legal limitation relating to such activities 
appears to be that they not be calculated to undermine the value of 


the University’s investments in the companies to which they are 
directed. 








EARLY RETIREMENT FROM 
COLLEGES AND UNIVERSITIES: 
CONSIDERATIONS UNDER THE 

EMPLOYEE RETIREMENT INCOME 
SECURITY ACT 


By Larry E. SHAPIRO* 


Introduction 


A number of colleges and universities, faced with declining 
enrollments, aging faculties, and a resulting “tenure crunch” would 
be willing for older faculty members to retire early and thereby 
make room on the faculty for younger professors. Many such 
faculty members would like to “retire” early and try new things, if 
only that did not involve serious financial sacrifice in the form of 
reduced pensions. In order to encourage such early retirements, 
some colleges and universities would be willing to provide early 
retirement supplements to some faculty members if legally permis- 
sible and if the administrative details would not be too cumbersome. 
The actual amount of the benefits might be individually negotiated 
with the faculty members. 

Before establishing a program for early retirement supplements, 
consideration should be given to the Employee Retirement Income 
Security Act of 1974 (“ERISA”). ERISA sets forth operating rules 
for various types of employee benefit plans that will have an impact 


on any program for early retirement supplements adopted by the 
college or university. 


Considerations under ERISA 


There are three basic methods to consider to provide early 
retirement supplements— 


A pension plan qualified under Section 401(a) of the Internal 
Revenue Code; 


A qualified tax-sheltered annuity contract under Section 403(b) 
of the Code; or 


An unfunded deferred compensation agreement. As a practical 
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matter, the use of a tax-qualified plan under Section 401(a) of the 
Code would not be feasible, and will be discussed only briefly. 

Before discussing the possible alternatives, a brief description 
of ERISA might be helpful. ERISA and the implementing rules and 
regulations provide a vast network of requirements, part or all of 
which are applicable to most employee benefit plans, unless they 
are specifically exempted by statute or administrative action. The 
Act has four Titles. Titles I and II contain the substantive provisions 
relevant to the questions presented here. 

Title I generally deals with all employee benefit plans, and is 
administered by the Department of Labor. Title II embodies rules 
governing only employee retirement plans which meet the tax 
qualification requirements of the Internal Revenue Code. The prin- 
cipal distinction between the rules of Title I and Title II, as they 
apply to retirement plans, is that in order for a plan to meet the 
qualification requirements of the Internal Revenue Code, it gener- 
ally may not discriminate in favor of highly paid employees. Such 
discrimination is not prohibited under Title I of ERISA. A second 
distinction is that a tax-qualified plan may only pay benefits or 
accept contributions up to certain statutorily prescribed limits. 


(1) Qualified Pension Plan Under 
Section 401(a) of the Code 


Those colleges or universities which presently maintain a qual- 
ified pension plan under Section 401(a) of the Code (a ‘qualified 
plan”) could add an early retirement supplement. If the plan is to 
maintain “qualified” status, however, no such addition to the plan 
could be individually negotiated; it would have to apply to a non- 
discriminatory group of the institution’s employees. The selective 
application of early retirement supplements to a handful of older 
faculty members who are in all likelihood more highly paid than 
most other employees would undoubtedly constitute prohibited 
discrimination. 

Furthermore, establishment of a separate qualified plan to 
provide the early retirement supplement would not be feasible for 
the same reasons. The necessity of covering a nondiscriminatory 
group of the institution’s employees would preclude individual 
negotiation of the amount and timing of the benefits. 

In short, it appears virtually impossible to provide the desired 
supplemental benefits under an arrangement qualified under Sec- 
tion 401(a) of the Code. 


(2) Purchase of Tax-Sheltered 
Annuities Under Section 403(b) 


A college or university may provide early retirement supple- 
ments on a selective basis through the purchase of annuity contracts 
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under Section 403(b) of the Code. The major advantage of operating 
under Section 403(b) of the Code is that the antidiscrimination rules 
of Section 401(a) of the Code are inapplicable. Thus the recipients 
of the annuities could be selected on an individual basis and the 
amount of such supplements could be individue lly negotiated. Once 
agreed upon, the amount necessary to fund the supplement could 
be used to purchase a tax-sheltered annuity with no current tax 
consequence to the employee. Under Section 403(b), the employee 
for whom an annuity is purchased pays no tax until he starts 
receiving annuity payments. 

Two legal obstacles presently impede the implementation of 
such Section 403(b) plans. 

(a) Under Sections 403(b) and 415(c) of the Code, only limited 
amounts may be contributed to the purchase of a tax-sheltered 
annuity. The limitations are extremely complex. Suffice it to say 
that the maximum which could be contributed on a tax-deferred 
basis in any one year on behalf of any retiring employee under 
Section 415 is current!y $36,875 to be adjusted for future cost of 
living increases. In many instances the allowable contribution will 
be less than $36,875 (or the limitation in future years) because the 
limit depends in part on how much has previously been contributed 
toward the purchase of tax-sheltered annuities for the professor 
directly by the institution or indirectly by the professor on a salary 
reduction basis. 

The limits may be exceeded, if necessary, to provide the desired 
benefit. To the extent the limitations are exceeded, however, the 
professor will have immediately taxable income. 

(b) Another issue raised by the use of a tax-sheltered annuity 
is whether or not such a program is a pension plan subject to the 
requirements of Title I of ERISA. The question is presented even if 
annuities are negotiated on an individual basis, although the case is 
not as strong. 

The coverage of Title I extends to all “pension plans,” which is 
defined broadly by the statute to include any plan or arrangement 
to defer compensation to termination of employment or beyond. 
There is, unfortunately, no statutory exclusion for any type of 
Section 403(b) annuity plan. In fact, the Department of Labor has 
issued regulations which provide that the purchase of tax-sheltered 
annuities is covered by ERISA unless effectuated on a salary reduc- 
tion basis (i.e., the employee defers present compensation to a future 
date). Since the provision of early retirement supplements generally 
would not result from salary reductions, tax-sheltered annuities 
would be treated as pension plans by the Department of Labor. 

Such treatment by the Department of Labor makes tax-shel- 
tered annuities subject to the substantive provisions of Title I. The 
only concern in this regard would be the eligibility requirements of 
Title I of ERISA. Specifically, no pension plan may exclude em- 
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ployees for reason of age after an employee has reached age 25, or 
in some instances, age 30. (Sec. 202(a)(1)(A) and (B), ERISA). Thus, 
while employees over age 25 (or 30) may be excluded from a pension 
plan for many reasons (e.g., job classification) they cannot be 
excluded by the reason of their age. Limiting participation in a tax- 
sheltered annuity plan to professors nearing retirement age (which 
would certainly be over age 25 or 30) would clearly violate this 
statutory requirement. 

The regulations interpreting the age provisions of ERISA pro- 
vide one exception to the general rule. If the plan serves as only a 
supplement to another plan maintained by the employer for its 
employees, the plan will not be deemed to be in violation of the age 
eligibility requirements. (See Reg. §1.410(a)-3(e)(1) which is an in- 
terpretation of §410(a)(1)(A) of the Internal Revenue Code and 
apparently §202(a)(1)(A) of Title I of ERISA). Thus, an institution 
already maintaining a pension plan for its professors could appar- 
ently provide them with early retirement supplements through tax- 
sheltered annuities without running afoul of the eligibility provi- 
sions of ERISA. 

For those institutions not already maintaining a pension plan, 
the only apparent solution would be to seek a ruling from the 
Department of Labor that individually negotiated tax-sheltered an- 
nuities are not pension plans for purposes of Title I of ERISA. Since 
tax-sheltered annuities are not covered by the eligibility require- 
ments of Sections 401(a) and 410 of the Internal Revenue Code, such 
a ruling by the Department of Labor would eliminate any necessity 
for compliance with the eligibility requirements of ERISA. How- 
ever, in light of the regulations issued by the Department of Labor, 
such a ruling would be unlikely. 

At this point it should be noted that Title I of ERISA is not 
generally applicable to plans established by a state government, or 
any agency or instrumentality thereof. (Sec. 4(b)(1), ERISA). There- 
fore, any state university or college could use tax-sheltered annuities 
to fund early retirement supplements without being concerned with 
the eligibility requirements of Title I. However, the purchase of 
such tax-sheltered annuities would still be subject to the contribu- 
tion limitations of Sections 403(b) and 415(c) of the Internal Revenue 
Code. 


(3) Unfunded Deferred Compensation 


Early retirement supplements could be provided under a con- 
tract between the institution and the professc* in which the insti- 
tution promises to pay the retiring professor a specific amount at 
periodic intervals throughout his retirement years. (A sample con- 
tract is attached as Appendix A.) Under current IRS administrative 
rules such a promise would not result in current income to the 
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professor. He would be taxed only upon actual receipt of the 
income. (REv. RUL. 60-31, 1960-1 C.B. 174). The only significant 
disadvantage of this method from the professor’s viewpoint is that 
he would have to rely on the institution’s unsecured promise to pay 
benefits in order to be safe from current tax liability. Of course, the 
institution could “fund” the promised payments through the pur- 
chase of an annuity contract, but it would have to own the annuity 
contract, exercise all rights under it, and receive all annuity pay- 
ments. In order to avoid immediate taxation the professor could 
have no right or interest in the contract other than as a general 
creditor of the institution. 

Assuming the early retirement supplements were individually 
negotiated and provided on a selective basis, the agreements to pay 
deferred compensation most likely would not be considered “plans” 
covered by Title I of ERISA. Consequently, none of the substantive 
or reporting provisions of ERISA would be applicable. Whether a 
broad scale use of deferred compensation contracts might constitute 
a “plan” under Title I of ERISA is not free from doubt, but if the 
supplements are individually negotiated and are not extended to a 
broad group of faculty members, such a position would be difficult 
for the Department of Labor to maintain. 

Moreover, an unfunded plan of deferred compensation main- 
tained for highly compensated employees is excluded from all 
provisions of Title I of ERISA except disclosure. Under current 
regulations this merely requires filing a brief statement with the 
Labor Department that the “plan” exists, stating the number of 
employees covered, and promising to supply details on request. 
Thus, even if an arrangement to pay early retirement supplements 
through deferred compensation contracts were considered to be a 
pension plan, professors nearing retirement may be considered 
highly compensated in relationship to other university employees 
and the limited exemption would then be available. 


(4) Conclusion 


The use of a qualified plan under Section 401(a) of the Internal 
Revenue Code to pay selective and individually negotiated early 
retirement supplements is not feasible. Consequently, the alterna- 
tives are limited to the use of tax-sheltered annuities or unfunded 
deferred compensation, or a combination of the two. Since tax- 
sheltered annuities often will be viewed as ‘pension plans” by the 
Department of Labor, the use of unfunded deferred compensation 
agreements may be the best method of encouraging the establish- 
ment of such early retirement supplements on a broad scale basis. 


Age Discrimination 


One topic beyond the scope of this memo is the possible 
application of the Age Discrimination in Employment Act 
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(“ADEA”). ADEA is intended to protect employees from being 
forced by their employers into early retirement before they have 
attained a certain age—generally age 70. A professor who negotiates 
with a university to voluntarily retire early in exchange for an early 
retirement subsidy may at a later date attempt to revoke such an 
agreement on the grounds that any waiver of rights under ADEA is 
impermissible. There is, to date, very little guidance on this subject, 
either in the form of regulations or case law, and thus, conclusions 
under the law are speculative. However, while the legality of an 
early retirement agreement under ADEA should be considered, it 
probably would not be a problem. In exchange for his agreement to 
retire early, the employee has received consideration in the form of 
deferred compensation. The best prophylatic is to ensure that the 
agreement is totally free of coercion on the part of the university. 
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APPENDIX A 


DEFERRED COMPENSATION 
AGREEMENT 


You have been a member of this University’s faculty since 
, 19 . You will retire from the University effective 
. Your rights and obligations as an employee 
will then end. 

In recognition of your past services, the University will supple- 
ment your retirement income by paying you $___.____ per year for 
the rest of your life in equal monthly installments. The first payment 
will be made on ,198 .The last payment will be made 
on the last day of the month in which you die. 

You will have no power to transfer your rights in these pay- 
ments to anyone else, as they are for your benefit only. Nor may 
anyone else acquire any right or interest in them because of any 
sale, assignment, transfer, claim, judgment, or bankruptcy order 
against you, or under any agreement or decree of separation or 
divorce. 

If the University receives a written notice, in a form and 
manner acceptable to it, that you are incompetent and unable to 
properly care for your affairs, then for the duration of your incom- 
petency it may make payments to your guardian or other person 
legally vested with the care of your affairs. 

This Agreement does not affect or alter rights, privileges, or 
options you now have under the pension, insurance, and other 
plans (if any) in which you participate and to which the University 
makes contributions. 

All earlier oral or written agreements between the University 
and you about your employment at the University are superseded 
by this Agreement. 











For the University: I agree: 





(Appropriate University (Your signature) 
Officer) 
Attest: Attest: 











BOOK REVIEWS 


HIGHER EDUCATION AND THE LAW. By Harry T. Edwards* and 
Virginia Davis Nordin.** Cambridge: Institute for Educational Man- 
agement, Harvard University. 1979. Pp. xl, 844. 

THE LAW OF HIGHER EDUCATION: LEGAL IMPLICATIONS OF ADMINIS- 
TRATIVE DECISION MAKING. By William A. Kaplin.*** San Francisco: 
Jossey-Bass Publishers. 1978. Pp. xxvii, 500. 

Reviewed by D. Brock Hornbyt+ 


Legal regulation of higher education is a creature of the past 
twenty years. The idea of full-length treatment of the subject is still 
sufficiently novel that prefaces and book jackets frequently contain 
something of a justification for the author’s decision to write the 
book. In fact, scholarly and professional legal writing has not kept 
pace, so that those of us who practice, write or teach in the area 
watch with keen anticipation when a new publication appears. Two 
new books—good books—have now been added to the essential 
library. The practitioner’s comprehensive treatment, however, still 
remains to be written. 

William A. Kaplin’s THE LAW OF HIGHER EDUCATION and Harry 
T. Edwards’s and Virginia Davis Nordin’s HIGHER EDUCATION AND 
THE LAW are very different books. Edwards and Nordin is una- 
bashedly a casebook of the old style. Highly-edited major cases, 
excerpts from secondary source materials treating policy issues, 
and leading questions make up the book. As a result, it is very long,’ 
a conventional strength for a casebook. No teacher will attempt to 
use the entire book, but may choose carefully among the topics. 
Like any casebook, the meat lies in the organization of the cases, 
the short textual notes, and the authors’ questions. Edwards and 
Nordin is well done—a substantial improvement over its only 
predecessor in this genre, Alexander and Solomon.” Because of its 
format, it will be used primarily by students and their professors. 
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"Indeed, in some respects | fear the book is not long enough. It omits, as I intimate 
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Its best use, I judge, is for those teaching or majoring in educational 
administration.” 

Edwards and Nordin divide their treatment into four parts: The 
College or University as a Legal Entity (pp. 3-160); Faculty Rights 
(pp. 163-346); Student Rights (pp. 349-459); and Federal Regulation 
of Higher Education (pp. 463-827). The organization and choice of 
topics (those “of greatest concern and significance to the higher 
education community” (p. viii)), reflect a somewhat polemical ap- 
proach: “one of the few really good reasons to justify a book of this 
sort is the serious concern within the academic community, and 
some significant evidence to support the concern, that institutions 
of higher education may now be struggling under the excess weight 
of ... new (and sometimes ill-conceived) statutes, regulations and 
opinions ... ” (p. vii). The “academic community” is apparently 
conceived of as students and faculty (“rights” rather than “respon- 
sibilities” are the focus); administration and trustees get short shrift 
in this casebook. And almost half the book is devoted to the 
regulatory issue: ‘‘in considering the materials in this volume, the 
reader should always be prepared to weigh the cost of regulation 
against the substantive protection received” (p. vii). 

Part One—Legal Entity—begins with a concise yet thoughtful 
treatment of the antecedents of the college or university as an 
institution in society. The significance of private status is touched 
upon briefly with references to the Dartmouth College’ case, state 
tax exemption, state action, religious institutions and charitable 
immunity. Constitutional autonomy receives mention, then ordi- 
nary state institutions, state-wide boards and the issues of suing a 
state institution (fourteenth amendment and §1983 actions). The 
first part concludes with a miscellany of tax, accreditation, sunshine 
laws and free exercise issues. Such a quick survey cannot do justice 
to complicated subjects like state action, constitutional autonomy, 
or establishment/free exercise issues, but it will at least alert a 
student to their existence. 

Part Two—Faculty Rights—is divided into three segments: ac- 








* A conventional casebook seems a cumbersome and inadequate tool with which to 
teach second- and third-year law students a subject matter so inundated with important 
nonlegal writing. Education students, however, presumably are exposed to educational policy 
materials in other courses. Moreover, they warm quickly to the case method. Not yet 
jaundiced by it, they relish the heady experience of piercing the law's mystique, second- 
guessing a court and challenging the lawyer's monopoly on case analysis and criticism. There 
is a hidden danger, however, | believe, for those who end up following an administrative 
career—a sense that the legal questions are not so difficult and that an answer can probably 
be pieced together without legal advice. I have previously stated my own preference for the 
problem r-sthod to make clear the full and complex range of considerations that must go into 
legal advice on an issue. Hornby & Leslie, An Interdisciplinary Seminar on Legal Problems in 
College Administration, 25 J. oF LEGAL Epuc. 360 (1973). 

* Trustees of Dartmouth College v. Woodward, 4 Wheat (U.S.) 518 (1819). 
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ademic freedom, tenure, and collective bargaining. The case selec- 
tions and policy analysis are predictable but respectable. 

Part Three—Student Rights—treats substantive rights (student 
associations and political activities; student publications; litigation; 
freedom from search and seizure); procedural due process (aca- 
demic and disciplinary); the contractual relationship between stu- 
dent and institution; and a potpourri of domicile, dormitories, stu- 
dent membership on boards, scholarships for resident aliens and a 
Wisconsin statute on student organizational rights. 

Part Four—Federal Regulation—is clearly the heart of the book 
from the authors’ point of view. It begins with an excellent 12-page 
textual note that is crammed with challenging questions and obser- 
vations as a preface to the issue of regulation—as a sample, the 
relevance of education as a public good, historical traditions of 
autonomy, the changing attitudes toward the consequence of state 
funding, and the notion that a single model of regulation may not 
be fitting for every government-sponsored institution. From there, 
the litany of federal regulation is covered: racial discrimination and 
preference; Title IX; race, color, sex, religion, and national origin 
discrimination; affirmative action, age discrimination and equal pay 
in employment; handicap; Buckley Amendment; student loans; 
copyright; and others. This is a marvelous collection of materials 
for the elemental question of legal process—when and how the law 
can assist rather than retard social organization. 

The Kaplin book has a rather different focus: Kaplin has written 
what I would call the first full-length treatise on the law of higher 
education. In retrospect, its predecessors have been largely case 
annotations grouped under convenient topics. In contrast, Kaplin 
structures his presentation, states his general principles, uses cases 
to support his text, and presents a coherent picture of the legal 
aspects involved in operating the complex corporations known as 
colleges and universities. After the conventional throwaway chapter 
to introduce education students to law, Kaplin presents the best 
treatment I have seen of the internal legal structure of colleges and 
universities, moving logically into liability questions. Like the Ed- 
wards and Nordin casebook, there is a chapter on The College and 
the Faculty. Kaplin, however, considers nondiscrimination and fi- 
nancial exigency under this topic as well as collective bargaining, 
academic freedom, and procedural requirements. In a chapter on 
The College and the Students, Kaplin traces the development of the 
contractual relationship from earlier models, then deals with ad- 
missions, financial aid, discipline, academic judgments, procedures, 
student demonstrations, student associations, student press, student 
housing, athletics, files and records—in other words, an exhaustive 
list. Kaplin has a section on The College and the Federal Govern- 
ment but it is greatly abbreviated in comparison to Edwards and 
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Nordin. However, he adds chapters on The College and the Com- 
munity (zoning, local tax, student voting, police, town-gown inter- 
change), The College and the State Government (licensing and 
regulation) and The College and the Accrediting Agencies. 

Kaplin’s sections on trustees and administration and on the 
contractual relationship between students and institution are first 
rate. He organizes the case law well and with economy, weaves it 
nicely into the statutes and regulations which continue to grow in 
importance, and writes readable prose. I expect Kaplin will receive 
an enthusiastic reception in the academic market. Students assigned 
the Davis and Nordin casebook will probably purchase Kaplin as 
their hornbook. It is likewise a good text for the education or law 
professor who wishes to teach by lecture, and it is a fitting reference 
book under any teaching method. Interestingly, the book seems to 
avoid normative judgments on the development of higher education 
law. Kaplin describes and analyzes the cases and statutes to eluci- 
date their principles, but he generally does not evaluate them. His 
purpose instead (a very legitimate one) is to help the administrator 
achieve compliance. 

The literature on higher education undoubtedly reaches a new 
level of maturity with the publication of these two works. But an 
important gap remains. Practitioners—lawyers who advise colleges 
and universities, their students, or faculty members—will find these 
books to be inefficient tools for their practice. A casebook is of little 
assistance to a lawyer who must find an answer to a question 
within the hour. At its best, Edwards and Nordin may help suggest 
useful arguments in an appellate brief. By the same token, the 
Kaplin text is too generalized a treatment for a practitioner’s ready 
use. Higher education law is subject to so many statutes and 
regulations and covers so wide a universe that it is not amenable to 
a Prosser- or Restatement-type treatment to which a lawyer may 
refer confidently. Morever, neither of these books, even with the 
promise of annual supplements can keep pace with the fastmoving 
developments. Davis and Nordin, for example, could only note that, 
as the book went to press, Davis v. Southeastern Community 
College’ and Weber v. Kaiser Aluminum and Chemical Corp.° had 
been overruled by the United States Supreme Court. 

What is needed is clear: an updated service, the kind already 
abundantly available on other topics from publishers like Com- 
merce Clearing House, Prentice Hall, or the Bureau of National 
Affairs. Such a service could dispense with chapters justifying the 
need for the publication’s existence; it also could avoid presenting 
elementary legal principles for non-lawyers. Rather, it should focus 





* Southeastern Community College v. Davis, 60 L. Ed. 2d 980 (1979). 
° United Steelworkers of America v. Weber, 61 L.Ed.2d 480 (1979). 
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on the practical details a lawyer needs.’ It should collect all the 
statutes, regulations, policy interpretations, letters from officials, 
forms, etc. relevant to a college or university lawyer. Other topics 
that do not appear in Edwards and Nordin or Kaplin should be 
added—for example, the college in bankruptcy court; questions of 
cy pres for restricted trust funds; implications of tax-exempt status; 
unrelated business income; charitable solicitation—in other words, 
the kinds of topics that appear in this JOURNAL from time to time. 
The publication should include state statutes and regulations keyed 
to each state. Its pages should be updated on a bi-monthly or 
quarterly basis to reflect the case law developments and regulatory 
changes, and be accompanied by a summary to circulate through a 
firm, legal advisor’s office, or attorney general's office to alert 
lawyers to the changes. I am not at all sure it is necessary to explore 
in depth some of the areas Kaplin and Davis and Nordin cover. 
Land use regulation, for example, does affect a college or university 
as it does any other corporation that owns or leases real estate, but 
there is relatively little that is peculiar in its effects on colleges and 
universities. Presumably such treatment could be left to standard 
sources. 

Interestingly, many of the materials and mechanisms for such 
a service may already be in place. NACUA, in addition to this 
JOURNAL, already has a functioning clearinghouse of new develop- 
ments in the quarterly COLLEGE LAW DicEstT and its Exchange of 
Legal Information. The Association of American Law Schools col- 
lects cases and publishes monographs on legal questions pertinent 
to law school admissions offices.* Educational Testing Service pub- 
lishes a semi-annually updated treatment of general admissions 
law.’ The National Association of College and University Business 
Officers publishes an updated treatment of the federal regulation of 
employment at colleges and universities.” The Kaplin text has 





’Kaplin and Edwards and Nordin repeat the mistake that so many of us have made: 
they try to address too many audiences. The Davis and Nordin book is clearly an academic 
teaching text, but it seeks to be “useful for both students and practitioners.” The Kaplin book 
purports to be all things to all people—administration, legal counsel, students and observers. 
It attempts to be “an analytical text, a practical guide, a ready reference and a research 
resource” (p. viii); a basis for “the debate concerning law's role on campus; a premise for 
improved understanding between law and academia; and for effective relationships between 
administrators and counsel” (p. viii). I assume the economics of publishing dictate such 
attempts to author one book that can be sold to all markets. I wonder, however, if the market 
of lawyers and law firms who counsel institutions of higher education has not finally grown 
large enough to justify economically a treatment of the subject avowedly for lawyers. 
NACUA, the publishers of this journal, could perform a useful service in evaluating that 
question and, if the market alone is not sufficient, seeking a way to subsidize such an 
undertaking—perhaps through foundation support, or perhaps through a levy on its own 
membership (who certainly have an interest in the answer). 

® LEGAL AFFAIRS MANUAL (W. McCormack ed. 1976). 

* HIGHER EpucaTION ApmissioNn Law Service (D. Brock Hornby ed. 1975-79). 


'’ FEDERAL REGULATIONS AND THE EMPLOYMENT PRACTICES OF COLLEGE AND UNIVERSI- 
TIES. 1974. 
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provided at last an excellent annotated bibliography of the best 
monographs and periodical literature, organized by topic. (This 
aspect alone makes it a worthwhile investment for the practitioner.) 
Is it too much to ask that some individual or some publisher finally 
meld these disparate materials together and develop them into a 
comprehensive treatment? 


CHURCH AND CAmPuS: LEGAL ISSUES IN RELIGIOUSLY AFFILIATED 
HIGHER EDUCATION. By Philip R. Moots* and Edward McGlynn 
Gaffney, Jr.** 

University of Notre Dame Press, 1978, 140 pp., 36 pp. appendices. 
Reviewed by Sally M. Furay.+ 


This little volume breaks new ground in its presentation of the 
complex legal problems confronting church-related college admin- 
istrators, and in its analysis of the degree to which those problems 
have been dealt with by courts or legislatures. Additionally, the 
book is a significant contribution to a heretofore underresearched 
aspect of the legal diorama of ever increasing involvement of 
government in all phases of higher education. CHURCH AND CAMPUS 
is not written essentially for lawyers, but for persons who are 
administrators of church-related colleges and universities, and even 
for church executives. Hence, its style endeavors to be non-techni- 
cal, with sufficient footnotes to enable lawyers for church-related 
institutions to research the issues in greater depth according to their 
need. An important implication which emerges from the volume as 
a whole is a caution to church-related colleges and universities and 
to their sponsoring religious groups to be more attentive to the 
nuances of their legal position, to keep current on those issues 
which may affect them, and to check their own internal procedures 
as a matter of preventive law. 

The book’s opening chapter, Legal and Structural Relationships, 
describes the enormous diversity of patterns of relationships among 
sponsoring or parent religious bodies and the institutions of higher 
education in this country which they founded and nurtured. It is 
refreshing that the authors, both lawyers, recognize at the outset 
and throughout the discussion, that “legal issues are only one aspect 
of the total network of relationships between a particular college 
and religious body,” and that such issues should be kept in per- 
spective and not be given undue priority in policy analyses. While 
dealing with various forms of legal and structural relationships in 
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“thumbnail sketch” form, the opening chapter points out the critical 
significance of the perception of the mission of the institution and 
its relationship to the allied church group on the part of the college’s 
central administration; it also notes the importance of informal 
personal relationships to sustain the formal, legal authority. 

The next chapters deal with two increasingly important subjects: 
1) the legal liability which may be imposed upon a religious body 
related to a college as a result of actions or omissions of the college 
and its agents, and 2) eligibility of the institution for public financial 
assistance. The authors point out that the sponsoring religious body 
is, in a sense, on the horns of a dilemma, in that the closer the legal 
and structural relationships, the greater the potential liability may 
be for the church group. The conclusion of the chapter on ascending 
liability problems presents some fine recommendations which could 
benefit the trustees of all such institutions. With respect to eligibility 
for federal financial support, and the implications thereof, the 
section on public financial assistance analyzes the standards 
gleaned from relevant Supreme Court cases to show how the 
judiciary is likely to view pervasive sectarianism and required 
religious observance. 

The lengthy chapter on Exercise of Religious Preference in Em- 
ployment Policies is a thorough review of this complex issue, though 
here more than elsewhere in the book, it may take a lawyer to 
garner the impact of the analysis. Included are the results of a 
recent empirical study, a rationale for religious preference, and a 
legal analysis of the possible fate of an institution having a policy 
of religious preference in employment, as judged under constitu- 
tional standards, under federal civil rights legislation, and under 
federal administrative regulations. The tentative conclusion (tenta- 
tive because complex legal judgments in this area are still emerging 
from courts and administrative agencies) is that “if administrators 
of religiously affiliated colleges wish to assert a right of religious 
preference where there is no demonstrable nexus between the 
employment position in question and the religious mission of the 
college, they must be prepared to risk litigation which would test 
the constitutional validity” of the religious exemptions in several 
federal statutes. 

The following two chapters deal with Academic Freedom and 
with Student Admissions and Student Discipline. Only those prob- 
lems of academic freedom which are unique to religiously affiliated 
colleges and universities are touched upon. These problems arise 
because of the institution’s desire to assert a religious influence over 
curriculum and course content. From the analysis, the conclusion is 
drawn that neither institutional nor student assistance from public 
funds is jeopardized by the incorporation of religious and ethical 
values into the curriculum. But, a college which endeavors to impose 
upon faculty or students a narrow definition of sectarian orthodoxy 
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might have to forego direct institutional aid. The key is whether 
courses are taught according to academic requirements of the sub- 
ject matter and the professor’s concept of professional standards in 
that discipline; if they are, there should be no legal difficulty. 
Similarly, although the authors point out that most religiously 
affiliated institutions do not limit enrollment to students belonging 
to the parent religious body, there seems to be no constitutional 
compulsion to eliminate preference in student admissions. Nor has 
any legal problem surfaced with respect to loss of public financial 
assistance if a college holds its students to conformance to specified 
ethical standards. However, there is some evidence that coercive 
religious practices (such as compulsory chapel attendance) might 
put the college at risk of losing eligibility for both institutional an“ 
student financial assistance. 

Because so many religiously affiliated colleges have received 
grants or loans for the construction of campus facilities, the chapter 
on Use of Publicly Funded Facilities should draw considerable 
favorable attention. In addition to raising provocative real-life ques- 
tions, the discussion centers on pertinent court decisions, on the 
tension between the free exercise and establishment clauses of the 
first amendment, and on the considerable uncertainty of applicable 
legal standards. The concluding portion of the chapter gives prac- 
tical suggestions about academic activities in federally funded build- 
ings, about meetings of religious groups which are neither worship 
nor sectarian activity, and about the possibility of taking advantage 
of provisions which may allow an institution to “buy back” with 
private funds a portion of a federally funded facility. This reviewer 
particularly appreciated the caveat that “religiously affiliated col- 
leges are being required to comply with interpretations of the law 
which are at best questionable, and those standards are being 
established at the lowest levels of administrative regulation, so they 
may vary considerably among regional offices of HEW or even 
within those regions according to the personal whims of the inves- 
tigator.” 

The final substantive chapter of the book, Property Relationships, 
is a splendid lesson in preventive law and intelligent legal planning. 
Property ownership questions necessitate a review of applicable 
state law, of legal documents concerning the property in question, 
of the governing documents of the college, and often of the govern- 
ing documents of the sponsoring religious group. These issues have 
“direct implications for the intentional arranging or rearranging of 
legal relationships” between each college and its parent religious 
body. Included are consideration of questions concerning tangible 
monetary and property contributions from the sponsoring religious 
body, along with the kinds of protection needed to insure that the 
purposes of any gift have been and are being met. 

The section entitled Conclusions and Recommendation goes be- 
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yond the scope of the book by suggesting further studies on regu- 
lation of church-related colleges and universities by the several 
states, by proposing in-depth exploration of the unique constitu- 
tional status of these institutions of higher education, and by rec- 
ommending an effort to work out a suitable frame of reference 
which would define the appropriate relationships between govern- 
ment and religious groups. 

The book closes with three useful appendices dealing with issues 
of property relationships in three of the mainline Christian bodies 
in America. 

It is useful to know what CHURCH AND CAMPUS does not attempt 
to do: it is not an historical study of the involvement of religious 
groups in higher education; it does not analyze in depth the reasons 
for relationships between colleges and universities and their spon- 
soring religious bodies; it does not probe the issues raised by the 
laws of the various states. In fact, on the last-named point, the 
authors continually exhort the reader to ascertain, with the assist- 
ance of competent local legal counsel, the impact on church-related 
colleges and universities of the diverse laws of the state in which 
the institution is incorporated. 

On the whole, the book is helpful in bringing together in one 
source relevant facts, data, issues, and information concerning the 
morass of constitutional interpretations, civil rights laws, adminis- 
trative regulations, court decisions, and other matters that may 
affect the church-related college or university and its sponsoring 
religious body. The authors point out the thicket, deal in general 
with some of the thorns, and give broadly suggestive ideas as to 
their avoidance. A final caveat might be in order: readers should 
not expect to find in this book answers to their specific complex 
problems; the authors tell you what to look for, what quagmires to 
avoid; they urge you to deal with legal issues in advance of a crisis. 


For believers in preventive law, this is a valuable and practical 
book. 
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